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In the Coiirt of Appeals of the Districł o£ Columbia. 


No. 1898. 

Lewis M. Haupt, Appellant, 

‘VS. 

William II. Taft, Secretary of War, et al. 


a Supremo Court of tlie District of Columbia. 

No. 27557. In Eąuity. 

Lewis M. Haupt, Complainant, 

■v$. 

William II. Taft, Secretary of War; Alexander McKenzie, 

Chief of Engineers, Defendants. 

United States of America, District of Colwmhm, ss: 

Be ii remembered, That in the Supreme Court of the Distiict of 
Columbia, at the City of Wasliington, in said District, at the times 
iiereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to-wit:— 


1 Bill. 


Filed January 9, 1908. 


In the Supreme Court of the District of Columbia. In Eąuity. 

No. 27557. 

Leayis M. Haupt, Complainant, 

V8. 

William H. Taft, Secretary of War; Alexander McKenzie, 

Chief of Engineers, Defendants. 

To the Ilonorable Chief Justice and Associate Justices of the Su¬ 
preme Court of the District Court, Holding a Special Term 
in Eąuity: 

Your petitioner, Lewis M. Haupt, respectfully shows to your 
Honors the following stated facts: 

(1) Petitioner is a citizen of the United States and the State of 
Pennsylyania, residing in the city of Philadelphia, in said State. 
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Defeiidant William H. Taft residw iii tlie city of Washington, in 
tlie Distriet of Columbia. Ile is, and is sued herein as, the Secre- 
tary of War of tlie United States. Defeiidant Alcxander McKonzie 
also resides in said city of Washington. Ile is, and is sued herein 
as, the Chief of Engineei-s of the United States army. 

(2) On tlie third day of April, 1886, and the twenty-sixth day of 
Novenłbcr, lOOi, letters patent of the United States were 
2 issued to coinplainant for a system of dikes, jetties and brealc- 
waters, and a. inethod of constructing the same, all designed 
by liini. The function of said device was and is to deepen channels 
in rivcrs and harbors. The design was novel chielly in that it in- 
cludes a single curved jetty witli a return curve. The principle 
involved in the invention is that, througli reaction of currents cre- 
ated by sudi jetty, with the appurtenant dikevS, the channcl opposite 
the jetty would lie steadily seoured and dccpened. One of the 
featiires of said design, having in view the direetion and control of 
the currents, was that an 0 })ening should be left at the tidal inlet 
between the inner end of the jetty and the shore for the flow of the 
tides; but the design forbade that any opening or gap be left at any 
point between the ends of the jetty itself. All the other designs on 
whicli jetties or break-waters were under construction or provided 
for in rivei‘S or harbors of the United States at the times of the issue 


of said patents and the other tinies hereinafter stated ealled for two 
jetties on riglit lines, parallel or converging and the designs reąuired 
that both of those jetties be much loiiger than the single jetty which 
would be reąuired by coinplainant’s said plan at the same point-s 
respectively. 

(3) The value of said design and patent to complainant depended 
and still depends largely upon the deinonstration of the practica- 
bility and utility of the design in the actual iinprovenient of rivers 
and harbors, and, sińce obtaining said patents, complainant has 
sought and, to the extent hereinafter stated, but no further, has 
obtained such a demonstration. 


3 (4) Before proposing the adoption of his said design on 

any projected river or harbor work complainant, in 1887, 
submitted a thesis thereon to the American Philosophical Society, 
which is one of the oldest and most cminent of American organiza- 
tions devoted to scientific research. In compliance with the rules 
of said society said thesis was submitted to it, not under complain- 
aiifs real name but under a nom de plume. After nine months of 
consideratioii by expert engineers and hydrographers who were mem- 
bers of or associated with said society there was awarded to complain¬ 
ant by the society its Magellanie premium for wliat was described 
in the award as his “invention and discovery in physical hydrog- 
raphy and its apiilication to the improvement of harbors.’’ Said 
Magellanie premium is a rare prize, greatly esteemed by scientists, 
engineers and iiiyentoi^s, having been awarded but five times in morę 
than a centur 3 ^ 

(5) Commencing in 1853 a number of attempts had been madę 
by the United States Government and by private enterprisers to se- 
cure a channel, nawigable for ships of heavy draft, at Aransas Pass, 









WILLIAM H. TAFT, SECRETARY, ETC., ET AL. 


3 


Texas. From 1880 to 1885 a part of one of two projected jetties 
was constructed in said harbor iinder an appropriation of Congress, 
whicli had been prompted by an estimate of the engineer corps of 
the army that such two jetties could be constructed to secure possi- 
bly twelve feet of water across the outer bar at a cost of seven hun- 
dred fifty-nine thousand, one hundred and eighty-five dollars 
($759,185). In such partial construction of one jetty and aux- 
iliary works five hundred fifty thousand four hundred and 

4 sixteen dollars ($550,416) was expended and a depth of only 
about seven and one-half (7%) feet obtained in a channel 

Crossing the bar. These results were reported by the engineer in 
charge. In 1887 the engineers of said corps madę a new estimate, 
which was communicated to Congress, in which the cost of a chan¬ 
nel twenty (20) feet deep across said bar was put at two million 
fifty-two thousand five hundred and forty-three dollars and seventy- 
two cents ($2,052,543.72). No further appropriation was madę and 
no morę work was done on said jetties, and before 1890 such part of 
the one jetty as had been constmcted was reported by the engineer 
in charge to have disappeared; but at that time the said structure 
remained in said inlet channel, being a serious detriment, rather 
than an aid, to the deepeniug of the channel. The improvement 
of said harbor and of others on the Texas coast was and is difficult 
because of the freąuency and violence of the storms, and the preva- 
lence of trade winds, and it was because of this difficulty and the 
expected great cost of the project, the construction of said jetties was 
abandoned by Congress. 

(6) Commencing in the year 1890 and continuing its etforts in- 
termittently through the years foliowing, including 1898, the 
Aransas Pass Harbor Company, a private Corporation organized 
under the laws of the State of Texas, attempted, under authority 
and fraiichises granted by an act of Congress approved May 12, 
1890, to create in said harbor an adeąuate channel for all sea-going 
yessels. Complainanfs attention was drawn to said harbor as 
affording an opportunity for the exemplification of his said design, 
and, after the failure of other plans which said company had 

5 tried, complainant authorized the board of directors of the 
same to use his patent of April 3, 1886, and construct a 

break-water in said harbor on his design within a limited time. 
Said company thereupon caused the necessary surveys to be madę 
and awarded a contract for the partial construction of a curved 
break-water conforming with complainanfs said design. The con¬ 
struction so contracted for was accomplished, but said old jetty at 
depths of from eight to thirteen feet prevented the predicted scour 
to fifteen feet by the natura! force of the currents, and the funds of 
said company were then exhausted and it was not able to complete 
the break-water so planned. After conferences and correspondence 
with officers of the engineer corps of the United States Army, the 
directors of said company then agreed, on condition that Congress 
would make the necessary appropriations, commencing at its next 
session, and the United States would complete the break-water on 
said plan, to convey to the United States all its rights and fran- 
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chkes in and aboiit the harbor and the work which had been con- 
stmeted on sald break-water, and a deed to that effect was executed 
by the President of said company, aeting nnder a resolution of the 
directors, on the 27th day of Miu-ch, 1899, a copy of which deed is 
attaehed hereto, to be madę an exhibit, marked “Exłiibit A.” 

(7) Complainant, being informed of said negotiations between 
the directors of said company and said olhcers of the Corps of En- 
gineers, notified said directors in writing that said consent to nse his 

patent was X)ersonal to said company and not transferrable 

6 by it and that he did not consent to the use of his design on 

said work by the United States or anyone else than said com¬ 
pany. 

(8) Both before and after said arrangcment was madę for the 
nse of complainanks design by the Aransas Pass Harbor Company, 
complainant attempted to obtain an exemplification of said design 
through the appropriations of Congress for the improvement of 
rivers and harbors; but the Chief of Engineers and his adwsers 
and ♦as.^istants disapi)roved of said design and, with entire success 
for several years, they opposed its adoption by Congress for aiiy 
river or harbor. During the third session of the Fifty-fifth Con- 
gTCSs, complainant, when present at a hcaring before the Committee 
of the llouse of Kepresentatives on Kivers and Harbors, proposed 
to the committee that he would, himself utilize his patent and de¬ 
sign in said Aransas Pass Harbor and would create a chamiel 
twenty (20) feet deep to a width of one himdred and lift}’ (loO) 
fect entirely across said bar if Congress would Yote to him, as his 
compensation, seven hundred thousand dollars ($700,000.) and he 
submitted to the committee bonds, with ample sureties, conditioned 
for his performance of the undertaking. The Committee, because 
of the opposition and criticism of the ofticers of the Corps of Engi- 
iieers, did not recommend the acccptancc of that offcr, but desiring 
a demonstration of the effect of that part of said cuiwed jetty which 
had been constructed, they recommended the removal of said portion 
of a jetty constructed by the United States in the years 1880 to 
1885^ and the bill approved March 3, 1899, (55th Congress), mak- 

ing appropriation for improvement of riyers and harboi’s, 

7 contained a paragraph in the words and figiires helów: 

“lmqm)vhi(j Anmsm Pass, Te.ras .—For dredging and 
other improvements of Aransas Harbor, $60,000: Provided, That 
the Secretaiy of War is hereby authorized to contract for the re- 
moval of that portion of the old GoYcrnment jetty in said harbor 
from the end nearest the curved jetty constructed by the Aransas 
Pass Harbor Company to the wreck Mary, in such manner as to in 
no wise interfere with the cuiwed jetty now located in said harbor; 
źind Prorided further, That said contract shall not be left by the 
Secretarj^ of War, nor said work done, until the said Aransas Pass 
Harbor Company shall have properly released and surrendered all 
rights and pnYlleges heretofore granted to it in said harbor by Con- 
gress, also the jetty constructed in said harbor.” 

No part of this appropriation was applied to the removal of any 
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part of said old jetty, and it was not entirely removed until six 
years later. 

(9) At the fii^st session of the 57th Congress complainant again 
appeared at hearings both of the Honse Comniittee on E.ivers and 
hlarbors and tho Senate Committee on Coninierce and sought the 
adoption of his design by Congress and the coinpletion of said jetty 
in the Aransas Pass Harbor as planned. He pointed out that, to 
the end that the eoinpleted jetty shoiild scour the channel to the de- 
sired depth in the shortest time, a little dredging, involving an ex- 
penditure of probably less than ten thousand dollars ($10,000) 
won Id be nccessary at points which he indicated; and he then offered 
to eoniplete the jetty and do the other neeessary work, applying his 
patent and devSigu, for fivo hundred thousand dollars ($500,000) 
under bonds providing forfeiture for a failure to secure the depth 
proinised. lie also notified the Connnittee that if Congress should 

not proyide for the perforinanee of said work by hiniself, but • 

8 his patent and design should be applied and the work done 
by the Corps of Engineei^s, or sonie other eontraetor under 

the direetion of the ariny engineers, he would not waive his right 
to eonpiensalion for such use of the patent and design, but he said 
that, in that event, he would arrange that a satisfactory bid should 
be subniitted by a coinpetent and responsible eontraetor. It be- 
came manifest that said Committee favored the adoption by Con- 
gress of eomplainanPs design and the coinpletion of the jetty in 
eonformance therewith, and’ thereupon the Chief of Engineers 
through an assistant recommended that tho appropriation contem- 
plated for this [lurpose, like all those for other river and harbor 
improveinents, be put in eontrol of the Secretary of War and Chief 
of Engineers and proinised that the engineer corps AVOuld cause the 
work to be done, on said design, ‘hn good faith.” Consenting to 
this recommendation, the Committee caused to be inserted in the 
pending appropriation bill for the improvement of rivers and 
harbors a paragraph in the words and figures belo w, and the same 
was a part of tho bill as passed, the act being approved June 13, 
1902: 

“Improrlng Aranms Pass, Tezas .—Continuing improvement 
$250,000: Prorided, That the work at this harbor shall be confined 
to tho eompletion of the north jetty in aeeordanee with the design 
and speeifieations of the Aransas Pass Harbor Company and in 
eontinuation of the work heretofore carried out on said jetty by said 
company, and to such additional work as inay be neeessary for 
strengthening such jetty, and for the removal of such part of the 
old Government jetty and any other hard materiał which may in- 
terfere with the formation of a channel by the natural action of the 
current.’’ 

(10) For the performance of the worE so appropriated for in the 
act of Congress approved June 13, 1902, the United States 

9 engineer at Galveston, Texas, prepared speeifieations and ad- 
yertised for bids. On examining a eopy of said speeifica- 

tions complainant discoYered that they differed in several essential 
particulars from those of said contract let by the Aransas. Pass 
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Harbor Company and provided for n return to the plan of the army 
engiiieerjś. As the result of corrcspondence opened by complain- 
ant on this subject, said cngincer at Galyestoiij under directions 
froni tlic Secretary of War and tlic Chief of Engineers, finally re- 
ąuested that complainant siibniit his suggestions for the conforming 
of the spccifications with those of the Aransas Pass Harbor Com¬ 
pany. Complainant thcrcnpon scnt to said engineer at Galveston 
a draft of such aincndincnts as he decmcd necessary to bring them 
into snbstantial agrccnient with those of the said company, and 
said engineer ado])ted and advertised the same as a part of his 
speeifieations for the proposed iinprovement. 

(11) Wlicn the speeifieations had thus bcen settlcd, eomplainant 
arranged that one Henry C. Kipley, an engineer and contractor of 
mneh experienee and great skill, should snbniit a bid on said pro¬ 
posed Work lower thaii any that eonld be expeeted from any other 
soiiree, In elosing sneh arrangeinent eomplainant agreed that he 
wonld fnrnish the eapital to ])rovido the plant necessary for the 
work and, as his eonipensation for the iise of such moneys, wonld re- 
eeive a share of the smali prolits whieh were ealculated to result 
from its ])erformanee. Under this agreement said Henry C. Ripley 
did submit a bid on said work much lower than any other that was 
submitted and the same was aeee])ted by said engineer at Galveston 
with the a])])roval of the Chief of Engineers. 

10 (12) Said Henry C. Ripley, under the contract so awarded 

to hini, proceeded to eonstruef and betwcen June 23, 1903, 
and Se])teml)er 17, 1904, did eonstruet that part of said jetty for 
whieh j^aid speeifieations and appropriations providcd. Throughout 
his performanee of the work he was greatly hampered and delayed, 
and the eost of the work greatly inereased, by many unfriendly, 
unauthorized rulings and aets of said engineer at Galvcston, of his 
superioi-s in the eorps of engineers and of the inspectors and other 
subordinate employees of the United States stationed on the work. 
During and for said operations eomplainant, at great inconvenience 
to himself and the saerifice of other interesks, furnished the larger 
part of the moneys reąuired, and, he has borne nearly the entire 
loses eaused by said aets of the engineers and other employees of the 
United States. 

(13) Sueh part. of said eurved jetty as remained to be constnicted 
when said work of said Henry C. Ri])ley was eompleted was there- 
after built under two appropriations of Congress. The first of said 
two appropriations was a elause, in the words and figures below, of 
the appropriation bill for the improvement of rivers and harbors ap- 
proved Mareh 3, 1905. 

^‘T 71 }pro ring P(m, Te.ras ,—Continuing improvement, 

$100,000: Prorided, That a eontraet or contraeis may be entered 
into by the Secretary of War for sueh materials and work as may be 
necessarj^ to proseeiite said project, to be paid for as appropriations 
may from time to time be madę by law^ not to exeeed in the aggre- 
o-ate $100,000 exelusive of the amounts herein and heretofore appro- 
priated: Prorided further, That the amoimts herein appropriated 
^d authorized shall be applied to the completion of the project in 
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accordance with the design and specifications of the Aransas Pass 
Harbor Company, and in continuation of the work heretofore done, 
and to su eh additional work as may be necessary for strengthening 
the jetty.’^ 

11 The second of said two appropriations, and the last reąuired 

and madę for the construction of said curved jetty was madę 
by a paragraph, in the words below, in the act of Congress approved 
June 30, 1906, making appropriations for sundry civil expenses of 
the Goyernment. 


“Improving Aransas Pass and Bay, Texas .—For continuing im- 
provement of Aransas Pass in completion of contract authorization, 
$100,000, to be applied to the construction of the project, in accord¬ 
ance with the design and specifications of the Aransas Pass Ilarbor 
Company, and in continuation of the work heretofore done, and to 
such additional work as may be necessary for strengthening the 
jetty.” 

Said remaining work for which said two appropriations were madę 
was done, as was authorized by said act of March 3, 1905, under a 
single contract, Clark and Company, a partnership, taking the con¬ 
tract and doing the work, which was completed during the month of 
June, 1906. 

(14) In the absence of any hard obstruction in the channcl, such 
as the said remains of the work done by the United States itself 
before the Aransas Pass Ilarbor Company undertook the improve- 
ment of the harbor, and with the aid of the little dredging indicated 
by complainant at his said discussions with the committees of Con¬ 
gress, a very few months after the completion of the jetty, probably 
less than a ycar, would have sufficed, as complainant verily believes, 
for the permanent clearing of the channel to a depth of twenty (20) 
feet and to the desired width; but, said dredging being denied, the 
influence of the jetty on the channel could not be so great or so ap- 
parent and it could not fully p/crform its said function in a lass time 
than three or four years from its completion. This was fully ex- 
plained to said committees by complainant at said hearing in 
12 1902. In fact, the clearing of the channel has been retarded 

by the smali shoal indicated by complainant as calling for 
dredging and by said remaining portion. of said old work done by 
the United States, which the United States engineers in charge dis- 
covered and caused to be removed during the fiscal year ending June 
30, 1907. Moreover, it was not possible for said jetty to perform 
rapidly and effectually its promised function until it was completed 
over the whole linę of the design; for the water flowing through the 
gap which was not built up necessarily created a strong cross-current, 
and that greatly weakened the force of the seaward current, flowing 
along the jetty, and thus retarded the scour of the channel. As it 
has happened, too, there was during the winters of 1905-1906-1907 
an unoommon prevalence and strength of winds from the south or 
Southwest, creating strong currents landward, by which great quan- 
tities of sand were carried into the channel, and winds from the 
north and west, which would inevitably create such seaward cur- 
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reiits as woiild greatlj’’ acceleratc tJio scour of said channel, weró l‘ś- 

Hjarkably raro and inild. 

«/ 

(15) Up to and sincc tlie coinpletion of said last work on. said 
jetty tlie Chief of Engineers and tlie snbordinate engineers of the 
army having to do with the jetty have contiiiued to criticize com- 
płainanks said design, and to atteinpt to bring it into disrepute and 
to defcat its fuli exeini)lifieation. Coinplainant is inforined and be- 
liovev^, and upon sueh inforination stales that, even before said work 
of said Henry C. Kii)lcy was coinpleted, Captain Edgar Jadwin, the 
engineor ollieer at (hdveston, Texas, hereinbefore referred to, 

13 caused to be published in newspapers in Texas stateinents that 
said jetty was not doing the work promised for it and was a 

failuro; and siniilar derogatory stateinents have been madę by other 
and higher ollieers of the Corps of Engineers, publiciy and privately, 
and eonłnuini(‘ations to the sanie effeet have been sent by them to the 
eonnnittees of Congresw to defeat legislation sought by coinplainant, 
who was not advised thereof at the tiine and had no opportunity to 
be heard thereon. 

(!•>) Haid jetty and the auxiliary works included in said design 
łiave never been fully coinjileted, but the jetty, notwithstanding the 
disadvantages recited in iiaragraph 14 hereinbefore, bas steadily 
doejiened said channel, and has already accoinplished much of what 
it was intended to do, and is still dcepening the channel. The re- 
fiorts inade by the Chief of Engineers and the engineer in charge of 
(lalceston for the fiscal years 1904, 1905 and lOOO, theniselves show 
a (‘ontinuous deejiening of tlie channel, which has given a net gain of 
10 feet of water entirely across the bar. Said reports state that the 
inaxiuunn relialile de])th in the channel, which originally had been 
six and a half (01i>) feet, was already, while said work of Henry C. 
Ei])loy was under way, eleven and a half (11 H>) feet; that in June, 
1903, but before the closing of the gap in the jetty by said Clark 
and Company, the minimum depth was sixteen and a ąuarter (1614) 
feet, with a reliable channel at Iow water for vessels of thirteen (13) 
feet draft ; that in July, 1906, when said gap had been closed there 
was a channel fifteen (15) feet deep of the width of one hun- 

14 dred and seventy-five (175) feet, while there was ovcr a large 
part of the channel a depth of twenty (20) feet extending 

over one hundred and fifty (150) feet in width, and that for the 
next half mile seaward, from where said work of Henry C. Ripley 
was done, the depth was from twenty (20) to twenty-nine (29) feet; 
that said depth of twenty (20) feet extended to within forty (40) 
feet of the jetty, and the twenty-eight (28) feet of water was then 
flowing over the bar where formerly there had been but six and a 
half (614) feet, as aforesaid. Since Julv, 1906, the channel has been 
still further deepened and widened by the influence of said jetty, but 
the local engineer in charge, in his report for the flscal year 1907, 
said nothing of these rcsults. In a report submitted on December 
6th. 1906, in pursuance of a joint resolution of the 59th Congress 
calling for information regarding the harbor and channel at Aransas 
Pavss, the Board of Engineers haying supervision of river and harbor 
improyements, said: 

‘‘The Board has not suflicient information upon which to base 
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an opinion as to what is now the best metliod to be pursued to ob- 
tain a suitable entrance channel across the bar, nor what the cost 
of such a channel will be, nor as to the probable location of a means 
of connecting the deep water of the pass with the commercial port 
that may be expected to develop. Such data can be obtained only 
by an additional examination and survey, which is recommended.’^ 

The Chief of Engineers referred said report back to said Board 
with directions that they exainine and report further, and a second 
report was submitted to hini by said Board on December 22, 1906, 
in which the Board approved a plan and estiinate submitted by a 
new District Engineer, recently slationed at Galveston, involving 
a return to the original two-jelties plan of the army engineers, of 
which said reaction jetty, with some changes of its contour, 

15 was to form a part. Said plan proposed the construction of 
a second jetty south of and opposite said reaction jetty, the 

closing of the o})ening left for the tides at the inner end of the reac¬ 
tion jetty, the removal lof the outer end of the reaction jetty, and 
the possible extension of both jetties a distance of about one thou- 
sand seven hundred and fifty (1750) feet, and the construction of 
trestles, railroad tracks and other works, the building of a dredge to 
create and maintain a channel; the cost of said construction being 
estimated at one million two hundred and ninety thousand doUars 
($1,290,000), and the maintenancc of the improvement at seventy- 
five thousand dollars ($75,000) per annum. 

(17) The Chief of Engineers, in his report for the fiscal year 1907, 
did not recommend the smali appropriation reąuired for the dredg- 
ing indicated by coniplainant, and that dredging has not been done. 
Under the influence of his expressions and those of the subordinate 
engineers of the Corps appropriation was mado by said Congress, 
in the act for the improvement of rivers and harbors approved 
March 2, 1907, for a commencement of the construction recom- 
mended in said report of the Board of Engineers of December 22, 
1906. The text of the apj)ropriation follows; 

“Improving Harbor of Aransas Pass, Texas: Continuing the im- 
provement in accordance with the plans submitted in its report of 
December twenty-second, nineteen hundred and six, by the Board 
of Engineers created by authority of section three of the Kiver 
and Plarbor Act of June thirteenth, nineteen hundred and two, 
two hundred thousand dollars: Provided, That the Secretary of 
War may enter into a contract or contracts for such materials and 
work as may be necessary to prosecute said project, to be paid for 
as appropriations may from time to time be madę by law, not to 
exceed in the aggregate two hundred and ninety thousand 

16 dollars, exclusive of the amounts herein and heretofore ap- 
propriated.” 

(18) No offer was madę by the Chief of Engineers or his subor- 
dinates to contract for the construction work in said harbor author- 
ized by the 59th Congress until October 21, 1907. On that datę 
specifications for such work were published by the engineer in 
charge at Galveston, with an invitation for bids and a notice that 
the bids would be opened on November 21, 1907. When the bids 
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were opened said District Engincor accepted one which had beeii 
snbmitted by David ^1. Picton, a resident of Texas, and a contract 
for tlie performance of tlio work by him was signed by said District 
Engineer and him and approyed by tlie Chief of Engineers. 

(10) Said specifications of October 21, 1907, reąuired that the 
work so proYidcd for should be commeiieed within sixty days after 
the notification of the contractor of the approral of the contract by 
the Chief of Engineers. C()mi)lainant is informed and believes, 
and 011 sueh information states that said David M. Picton has not 
yet cominenced said work, Imt is making inąuiries regarding the 
jihysical conditions, of the ])roject and arranging to obtain his ma- 
terials, with a view to an early commencement of operations. 

(20) Said works now plaimed by the engineer officere in actiial 

practice. in tłic Aransas Pass llarbor and others where the conditions 

of topography, climate, winds, current and bottom are the same, 

would not, as wonld said reaclion jctty, entirely rcmove the bar, 

but would merely carry it farther seaward and finally leave 

( *, 1/ 

17 it barely beyond the outer ends of the jetties. But the theory 
and ])lan of its ojieration is so radically different from that 

of said existing jetty that. in any eyent, it would ineyitably efface 
complainant's design and thus ])reyent its fuli deinonstration. Even 
tliough it should not be fully complcted in accordance with the 
original design, and eycn though the dredging indicated by com- 
plainant should not be done, said jetty will within two or three 
years from this time s(‘our a chaimel to the fuli depth and width 
desired and promised, and if said dredging were done at this time, 
the jetty would scour the chaimel to such dejith and width within 
less than a year, and it would iiermaneiitly maintain the channel 
so obtained. 

(21) Com])lainant is informed and belieyes, and on such informa¬ 
tion state.s that the actual cost to the Ihiited States of said reaction 
jetty has been something less than six hundred thousand dollars 
($600,000), and that the cost of said works iiow projected by the 
army engineers, including the sums ex]iended for and on the existing 
striictures to be utilized, will bo as much as two million dollars 
($ 2 , 000 , 000 ), 

(22) The chief consideration to complainant in the said arrange- 
ments which he pro])oscd to the committees of the 55th Congress, 
much morę important and desired by him than any money compen- 
satioii to be awarded him for the use of his design and patent on said 
indiyidual improyement, was that the utility of said design should 
be fully demonstrated. Complainant madę it elear to Laid com¬ 
mittees, and they fully imdcrstood that all his offers had 

18 been and were madę on the condition that said reaction jetty 
should be carried by Congress to completion in substantial 

conformity with the plans theretofore prepared. If said works 
now planned by the Corps of Engineers be constructed such demon- 
stration of his said design will be impossible and the design and pat- 

t Ile eat ^ ^li.^ cred.ited. and complainant thereby will be irre- 
parably damaged. Complainant’s resources have been so impaired 
through said unfriendly and unlawful acts of the officers of the Corps 
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of Engineers that, npon tlie dostruction of said demonstration of 
his design, he could not hiinself furnish or command the Capital 
which would be reąnired for aiiother demonstration of the same. 

(23) There is no cmergency of any kind whatever calling for 
the performance at this tioie of said work covered by the contract 
of said David Picton. On the contrary if that work be deferred for 
some eonsiderable time, conditions will necessarily be better for the 
accomplishment of the object of said present project; said reaction 
jetty will in the meantime have scourcd away much sand, and so 
increased the depth and width of the navigable channel. 

(24) Under the laws of the United States and the regulations 
of the AYar Department, the awarding of all contracts for improve- 
ments in rivers and harbors and the superyision of the perfonnance 
of the work so contracted for is the duty of the District Engineers 
and of the Engineer Corps, under the direction and subject to the 
approyal, in all particulars, of the Chief of Engineers, but the acts 

of the Chief of Engineers himsclf in those matters are sub- 

19 ject to the eon troi of the Seeretary of War. 

The premises considered, complainant prays tliat said 
William II. Taft, as Seeretary of War, and said Alexander Mc- 
Kenzie, as Cliief of Engineers, be inade parties defendant to this 
bill and reąnired, on or before the next rule day of this Court, to 
answer the exigencies of the same fully and complet-ly; that a re- 
straining order and a temporary injunction may issue to them for- 
bidding the i)erformance of said work for which a contract has been 
awarded to said Dayid M. Picton and any and all other interference 
with said existing jetty in the Aransas Pass Harbor, or with the 
operations of the same, and directing defendant Alexander Mc- 
Kenzie to giye to all proper engineers or other ofhcers or function- 
aries of said Corps of Engineers such orders and directions as may be 
necessary for restraining the performance of said work by said 
Dayid M. Picton or other interference with said existing jetty or its 
operations; that at the hearing said injunction be continued in effect 
for not less than four years from the datę of the filing of this bill or 
until Congress shall haye proyided for compensation to him for 
said use of his design and said impairment of its yalue and he shall 
haye receiyed the award so authorized; and he prays that he may 
haye all such further and other relief as to your Honors may seem 
due to him. 

BENJ., CARTER, 

O. H. DOWELL, 
Solicitors for Complainant. 

20 Notę. —Each of the defendants is reąnired to answer each 
and eyery paragraph of this bill from 1 to 24 inclusiye, but 

as to each of them the reąuirement of an oath to his answer is 
waiyed. 

BENJ. CARTER, 

O. H. DOWELL, 

Solicitors. 



12 


LEWIS M. HAUPT VS. 


State of Pennsylyania, Counfy of Philadelphia: 

Beforo me the subscriber, a Notary Public in and for sald State 
and County, appeai’ed this day, Lewis M. Haupt, complainant in 
the foregoing bill in eąuity, who, being sworn by ine, madę oatli, 
that those of the allegations of said bill which are madę as of his 
own knowledgo are tnie, and that those of the allegations thereof 
which are madę as of his informatioii and belief he verily believes 
to be trae. 

LEWIS M. HAUPT. 

SulDscribed and sworn to before me, this 30th day of December, 
1907. 

[SEAL.] J. K. LEE SMITH, 

Notary Public, 3602 Lancaster Av., Phila., Pa. 


Commission Expires February 2nd, 1910. 


21 Exiiibit a. 

Piled January 9, 1908’. 

The State of Texas^ Gounty of Bexar: 

Know all men by these presents: That: 

Whereas. The Board of Directors of the 2 \ransas Pass Harbor 
Company heretofore to wit: On the IGth day of December 1898, 
duły paa«ed the following resolutions: 

Be it Resolrcd, that tlie Aransas Pass Harbor Company hereby 
releases to the United StatevS Government all its rights and fran- 
chises, received from said Government to secure deep water at 
Aransas Pass, Texas: and; 

^^Be it Further Resolred, that said Company conyey to the 
Lhiited States Government the Stone Breakwater which it has con- 
stnicted at said Pass of Aransas, in its efforts to secure deep water; 
Provided, that the United States Government take charge and con- 
trol of the improvements at Aransas Pass, and make an appro- 
priation at this session of Congress to prosecute the work in secuiing 
deep water across the bar at said Aransas Pass,” and 

Whereas on the second day of January, 1899, at a speeial stock- 
hołders' meeting of the stockholders of said Aransas Pass Harbor 
Company duły called, the following resolution was unanimously 
adopted: 

Whereas, the Board of Directors of the Aransas Pass Harbor 
Company have heretofore duły passed the following resolution: 

''Be it Resohed that the Aransas Pass Harbor Company hereby 
releases to the United States Government all its rights and ' 

22 franchises received from said Govemment to secure deep 
water at Aransas Pass, Texas, and 

Be it Further Resohed that the said company convey to the 
United States Govemment the Stone Breakwater which it has con- 
structed at said pass of Aransas in its efforts to secure deep water; 
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Provided, that the United States Govemment take control of the 
Improvements at Araiisas Pass, and make an appropriation at this 
session of Congress to proseciite the work in seeuring deep water 
across the bar at said Aransas Pass.^' and 

Wherem, the stockholders of said Aransas Pass Ilarbor Com¬ 
pany believe it to be — the advantage of said Company to in all 
things ratify iind confirm said resoliition; 

Therejore be it Resolucd that the Aransas Pass Ilarbor Company 
hereby releases to the United States Government all its rights and 
frańchises received from said Government to secure deep water at 
Aransas Pass, TexaSj and 

Be it Further Resohed that the said company convey to the 
United States Government the Stone Breakwater which it has con- 
structed at said pass of Aransas in its efforts to secure deep water; 
Provided, that the United States Government take control of the 
ImproYements at Aransas Pass, and make an appropriation at 
this session of Congress to proseciite the work in seeuring deep 
water across the bar at said Aransas Pass.” and 

Whereas, the stockholdei*s of said Aransas Pass Ilarbor Com¬ 
pany believe it to be — the advantage of said Company to in all 
things ratify and confirm said resolution; 

Therejore be it Resolced that the said resolutions of the 
23 said Board of Directors be, and the same is hereby, in all 
things ratified and approved and the President of this Com¬ 
pany is hereby authorized to make conveyancc of the frańchises 
and propeily described in said resolutions to the United States Gov- 
ernment in accordance with said resolutions: Provided, that the 
said United States Governnient take control of the improvements at 
Aransas Pass and make an appropriation at this session of Con¬ 
gress to jirosccute the work in seeuring deep water across the bar at 
Aransas Pass; and, 

Whereas by provision in the Piver and Harbor ^Yct of March 
3rd, 1899, the Government of the United States has taken control of 
the improvements at said Aransas Pass, and madę an appropria¬ 
tion to proseciite the same with a view of seeuring deep water across 
the bar at said Pass: 

Noii\ Therejore, in consideration of the premises, and for other 
good and vaUiable considerations hercunto moving, the said 
Aransas Pass Ilarbor Company has granted, conveyed, released and 
surrendered, and does hereby grant, convey, release and surrender, 
unto the United States of America, all and singular the rights and 
frańchises, and privileges in the Harbor at said Aransas Pass 
heretofore granted to said Company by Congress, together with the 
Jetty constructed in said Harbor and the Stone Breakwater erected 
by said Company at said Pass. 

Witness the signature of said Company by its president, duły 
attested by its seeretary, this the 27th day of March, 1899. 

ARANSAS PASS HARBOR COMPANY, 
By THOS. H. FRANKLIN, President 

[SEAL.] 

A.ttest * 

T. B. WHEELER, Seeretary, 
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24 The State of Maryland, Ciiy of Baltimore: 

Before ino tlic undersigncd aiitliority on this day jiersoiially ap- 
pcarcd Tiioinas II. Franklin, Pre^^idonl of tho Aran.sas Pass Ilarbor 
Company, knowii to mc to bc tlie person whose namc is subscribed 
to tlie foregoiiig instrument, and aeknowlcdged to mo tbat he exe- 
ented tho same for the })nri)oses and eonsidcration tlierein expreBsed 
and in the eapaeity therein set fortli and as tlie aet and decd of sald 
Aransas Ikiss Ilarbor Company. 

Civen nnder mv band and scal of OfHec this 27th day of Mai*ch, 
A. 1). 1899. 

[SEAL.] ARTHUR W. ROBSON, 

Notary Public, Baltimore City. 

Filed for Reeord May 3d, 1899, at 3:30 o’cloek, P. M. Reeordcd 
lay 6th, 1899, at 11.2Ó o’eloek, A. M. 

JOHN C. HERRING, 

Clcrk Co. Cowrt, Aransas Co. 


The State of Texas^ County of Aransas: 


I, John C. Tlerring, Clerk Coimty Conrt of Aransas County, 
Texas, do Iiereby ccrtify that the foregoing instrument of \Yriting 
eoiitains a tnie and correct copy of the Original Conycyance, from 
the 

jVmerie 


25 


ir/f//o4 my band and tlie scal of tho County Conrt of 
Aransas County, Texas, this 30th day of Noyember, 1900. 

JOHN C. HERRING, 

Clerk County Conrt of Aransas County, Texas. 


[District Court of Aransas County, Texas.] 


26 Demurrer. 

Filed February 3, 1908. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Term. 

Equity. No. 27557. 

Lewis M. Haupt, Complainant, 

vs. 

WiLLiAAi II. Taft, Seeretary of War; Alexander Mackenzie, 

Chief of Engineers, Defendants. 

Como now the defendants, William H. Taft, Seeretary of War, 
and Alexander Mackenzie, Chief of Corps of Engineers United- States 
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Army, and showing to thc Court that it does not appear in and by 
said bill of coniplaint filed hereiii imd by reason of any allegation 
tlierein, that tliere is any eąuity in said bill, or any right, title, or 
interest in tlie coinplainant to secure the relief therein prayed, or of 
any relief \vłiatever, and it does not appear that tliere is any juris- 
diction in this Court to grant the relief prayed, or any relief what- 
ever, or jurisdiction to review or make an order with respect to the 
subject matter stated in said bill, do demur to said bill and say that 
the same is bad in substance on the grounds, among others, follow- 
ing : 

1. It does not appear in and by said bill that the coinplainant has 
any right, title or interest to interfere with the defendants in car- 

rying out the provisions of the A et of Congress approved 

27 ]\Iarch 2, 1907, or any contract madę by the proper authori- 
ties of the United States in accordance with said Act. 

2. It does not ai)pear in and by said bill that the said complain- 
ant has any interest in the contract madę by virtue of said Act of 
Congress, or in any of the jetties about to be erected, or in the 
jetty already erected. 

3. It does api)ear in and by the said bill that the defendant, 
William II. Taft, is sued as Secretary of War, and that the defend¬ 
ant Alexander Mackenzie, is sued as Chief of Engineers, United 
States Anny, and that the jetties mentioned in said bill, about to be 
erected, are the property of the United States, and that the said suit, 
is a suit against the United States. 

4. That the several acts of the said defendants sought to be en- 
joined by said suit are being performed by said defendants in the 
exercise of the administrative power of the Government of the 
United States, and are in accordance with the said acts of Congress, 
and this Court is without jurisdiction to interfere with, control or 
enjoin such acts. 

5. It does not appear by said bill that any actual damage is done 
or threatened to the coinplainant which would give this Court any 
jurisdiction to entertain said bill. 

6. It does appear in and by said bill that the act of Congress of 
March 2, 1907, entitled “An Act Making Appropriations for the 
Constmction, Eepair and Preservation of certain Public Works on 
Kivers and Ilarbors, and for other Purposes,’’ appropriates large 

sums of money for the constmction of and continued con- 

28 struction, renair and preservation of public works of the 
United States, and that in and by said act there is an appro- 

priation for continuing the improvement in the harbor at Aransas 
Pass, in accordance with the plans submitted by the Board of Engi¬ 
neers in its report of December 22, 1906, created by authority of 
section 3 of the River and Harbor act of June 13, 1902, and that the 
said acts mentioned in said bill that are about to be done by said de¬ 
fendants are to be done in accordance with said act of Congress, and 
that this Court has no jurisdiction to interfere by injunction or 
otherwise, with the proper ofhcers of the United States in carrying 
out the said act of Congress. 
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7. Tliat tiiere is no snch injiinctiye remedy of tlie character 
prayed for in said bill. 

DANIEL W. BAKER, 

Attornei) of tJie United kSfates in and for the District 

of Columbia, Solicitor for Defend-ants. 


Distiuct of C()Hj:NrBiA, ss: 


We, William II. Taft. and Alexander Mackenzie, defeiidants in 
tlie above-enlitled bill, do say that wc liave read the foregoing de- 
murrer by iis .^ubseribed, and state that the same is not interpo.sed for 
delav. 


WM. H TAFT. 
ALEKANDER MACKENZIE. 


29 Siibscribed and sworn to before me this Ist day of Febru- 

arv, A. I). 1908. 

[SEAL.] JNO. B. RANDOLPII, 

Kotary Pnhlic, D. G. 

I, Daniel W. Baker, Attorney of the United States in and for the 
Distriet of Columbia, do hereby eertify that I am Solicitor for the 
defendants in the aboYc-entitled cause, for whom the aboye demurrer 
bas heen Higiied, and that in my opinion the same is well founded in 
law. 

DANIEL AU. BAKER, 

Attorney of the United States in and for the DUtrict 

of Columbia, Solicitor for Defendants. 


Defendants' Ansirer to Rule to Shoic Caiose. 

Filed Fąhrnary 8, 1908. 

In the Sui)rome Coiirt of the District of Columbia. In Eąuity. 

No. 27557. 

Lewis M. Haupt, Complainant, 

vs. 

AATlliam ii. Taft, Secretary of AA^ar; Alexander AIackenzie, 

Chief of Engineers, Defendants. 

These defendants, reserying to themselyes all benefit of the 
30 many imperfections contained in the bill of complaint, and 
the lack of jiirisdiction of this Court oyer this case, both by 
reason of the status of complainant and of these defendants as offi- 
cers of the United States, and by reason of the subject matter of this 
suit, and urging the Court to consider these fundamental obstacles to 
the maintenance of this suit on the hearing of the answer to the rule 
to show cause the same as if they had heen morę fully set out herein, 
and omitting to reply in this answer, without waiying their right to 
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object thereto, to tbe many immaterial, irrelevant. and incompetent 
allegations contained in tlie said bill, for answer to the rule and to 
tbe allegations of the bill, wliicli tliese defendant-s are advised should 
be noticed in answer to tbe rule, answering say: 

They respectfully submit jointly and severally that there are no 
allegations contained in the said bill which give to this Court any 
jurisdiction to entertain the suit because of any right, title or inter- 
est of the said complainant set out in the said bill nor as against 
these detcndants, or either of thein, who are sued in their ofRcial 
capacities as ofliecrs of the United States, and because they are acting 
for the United States in executing certain laws of Congress. Nor 
does the bill, these defendants submit, show that the comjDlainant has 
any property in the jetty referred to in the said bill, or any interest 
therein which would invest him with a status whereby he might in- 
voke the aid of a court of eąuity. And finally, these clefendants sub¬ 
mit, that upon the whole bill it definitely appears that they 

31 are pro(*ee(ling in their capacity as officers of the United 
States, in exccuting certain work authorized by Act of Con¬ 
gress Approved jMarcli 2, 1907, in the coiistruction of certain jetties 
at Aransas Pass. 

These defendants further say that to their best information and 
belief said complainant transferrod for tlio })urpose of building a 
jetty at Aransas Pass tho usc of liis allcgcd })atents to the Aransas 
Pass Ilarbor Company, and that the said Aransas Pass Tlarbor Com¬ 
pany attempted to build a jetty in accordance thcre\\dth; that com¬ 
plainant never had any interest in the said jetty attempted to be 
erected by the said Aransas Pass Ilarbor Company, and that said 
Aransas Pass Ilarbor Company transferred all its right, title and 
interest to the then existing jetty at Aransas Pass, to the United 
States, and executed and delivered a ])roper and sufficient deed 
thereof, dated March 27, 1899. The said deed is set out as Exhibit 
A in complainant’s bill. 

That thereafter, Congress, in scveral of the river and harbor ap- 
propriation acts, appro])riated money for the purpose of completing 
the said jetty conveyed by the said Aransas Pass Ilarbor Company, 
in accordance with the designs and specifications of the said Com¬ 
pany, and also a])i)ropriated money for the purpose of streng-thening 
the said jetty. 

That the Act of Congress of June 13, 1902, provided for a Board 
of Engineers for Kivers and Ilarbors, for the purpose of maldng 
recommendations in regard to public works in rivers and harbors; 
that on Dceember 6, 1906, the said Board, in response to a 

32 resolution of the Committee on Biyers and Harbors of the 
House of Pepresentatives, madę a report to the defendant, 

Ąlexander Maekenzie, Chief of Engineers, United States Army, 
and that said report was forwarded by the said Chief of Engineers 
to the Cliairman of the said Committee. A copy of said report is 
filed herewith, marked Exhibit A. That on I)e,cember 17, 1906, 
the Chairman of the Committee on Biyers and Harbors addressed 
a letter to said defendant, Alexander Maekenzie, Chief of Engineers., 
United States Army, which letter reąuested that the report be re- 
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tiirned to the said Board of Enginocrs for Rivers and Harbors, and 
“that tłiey exainine all available data, and deterinine whether they 
can fornuilatc a idan for further iniproveincnt.” A copy of said 
letter is filed łierewith, markcd Exliibit B. That said additional re¬ 
port was madc and forwarded to tlie said Chairman of the Coininittee 
on Hivers and llarbors, on Dcc*einl)or 2(), 190(), a copy of said letter, 
with a report datcd Dccein])('r 11), 1901), froin Edgar Jadwin, Major, 
Corps of Enginecrs, United Htates Anny, and said additional re- 
j)ort, dated i)eceinber 22, 190(), bcing cnnliraccd in 59 CongTess, 
Beeond kScssion, Connnittee Docnnicnt Nuinbcr 5, a copy thereof 
being fded herewith, nuirked Exlnl)it C. That in said last nientioned 
additional report, the said Board stat(‘s that thev bclicve that a good 
entrance can never be maintained l)y a single jctty, but subinit to 
Gongrcss for tlieir ddennination the adeisability of further ex])eri- 
nientiug with the said single jctty, and that after cousidcring the said 
last inentioned report, there was enactcd by Congress, in the Rivei‘S 
and llarbors Act of ^larch 2, 1907, the following provision: 

33 “linproying llarbor at Aransas Pass, Texas: continuing 
the iniproYcnient in accordance with the plans subniitted in 

its rejiort of l)eceinl)er twenty-second, ninet('en hundred and six, 
by the Board of Enginecrs creat('d by authority of section thrce 
of the Rivers and ITaibors Act of June thirteenth, ninetccn hundred 
and two, two hundred thousjind dollars: Proeided, That the Secre- 
tary of War niay enter into a contract or contracts for such materials 
and Work as luay be necessary to ])ros('cut(‘ said project, to be paid 
for as a]>pro}>riations niay froin time to tiine 1)e inade by law, not 
to exceed in tlie aggregate two hundred and ninety thousand dol¬ 
lars, exciusive of the aniounts lierein and luTctofore ajipropriated.” 

Tliese defendants furtlier say that, acting under this specific au¬ 
thority of tlie aforesaid Act. in tlieir oflicial ca])acities as officers of 
the United States, they entered into a contract to ])rosecute this work. 
On Deceuiber 24, 11)()7, a contract was entered into by the United 
States with I)avid M. Picton. all the fonualities and proper condi- 
tions reąuired in the inaking of such contracts luudng been strictly 
followed, and yrork is about to be begun in accordance with said 
contract. 

And further answering, these defendants sulunit that the com- 
plainant has no right to interfere with thein in the discharge of their 
official duties, and has no right in this Court to ])reYent these de¬ 
fendants froni carrying out the iinproYcnicnts proYided for in said 
Act of Congress of ^larch 2, 1907. 

And defendants further say that it is of great public interest that 
the said work authorized by said Act of CongreSvS of March 2, 1907, 
at Aransas Pass, be prosecuted with expedition; that the contem- 
plated iniproyeinents proYided for in said Act are necessary for mak- 
ing Aransas Pass a suitable harbor to seiwe the deinands of commerce 
and iiaYigation, and that the interference of this Court with 

34 said iniproYements would be a public detriment. 

WM H T4ET 
ALEXANDER MACKENZIE. 

DANIEL W. BAKER, 

Solicitor for Defendants. 
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District of Columbia, ss: 

William II. Taft and Alexander Mackenzie, defendants herein, 
each being first duły dworii according to law, on oath say that they 
have read tlie foregning answer by tbem subscribed, and know the 
contente thereof; that tlie mattcra and things therein stated of their 
own knowledge are true, and ttiose stated on information and belief 
they believe to be true. 

WM. H. TAFT. 

ALEXANDER MACKENZIE. 


Subscribed and sworn to bcfore me this Ist day of February, A. D. 
1908. 


[SEAL.] 


JNO. B. RANDOLPH, 

Notary Public, D. 0. 


35 


Exiiibit a. 

Filed February 3, 1908. 


TirE Board of Engineers for Biyers axd IIarbors, 

Colorado Building, 
Washington, D. C., December 6, 1906. 

Brig. Gcii. iV. ]\Iaekenzie, Chief of Enginecrs, U. S. Anny, Washing¬ 
ton, I). C.: 

General: 1. By refcrcnce of the Chief of Engineers, U. S. Anny, 
the Board of Enginecrs for Bivors and IIarbors bas received a reso- 
lution of the Committcc on l{ivers and IIarbors of the House of 
Be])resentalives which is in part as follows: 

‘Tiesolvcd, by the Coiiimitlee on I\ivers and IIarbors of the House 
of Representatives, That the Board of Engineers for Rivers and 
IIarbors, constituted by the Rivcr and Ilarbor Act of June 13, 1902, 
be, and they are hcrcby reąua-^ted to furtlier consider the reports on 
l)reliminary examinati()ns and suiweys of the following named lo- 
calities or projects, and make reports thereon, with siich recommenda- 
tioJis as may be dcemed adyisable, as is eontemplated by the said 
Act creating sucli Board, or any Act siipidemental tliereto, including 
cases in which reports as to desirability havc not yet been madę. 
Aransas Pass. Texas. 


2. In its study of the needs of this jiort, the Board has reviewed 
the history of the inii)rovemenis heretofore undertaken by the 
United States and by private parties, as published in the Annual 
Reports of the Chief of Engineers, a report of a Board of 
36 Engineer Oflicers upon a deep harbor on the northwest coast 
of the Gulf of Mexico (published on p. 1781 of the Annual 
Report of the Chief of Engineers for 1890), a report of a Board of 
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Engineer Officers, dated Noveniber 22, 1897, upon an exaniination 
of the iniproYeinent of Aransas Paas, Texas (published in House 
Document No. 137, 5oth Congress, 2iid Session), and a subseąiient 
report of the same Board of I)ecom])er 17, 1898 (published in House 
Document No. 119, 55th Congress, 3rd Sassion). 

3. On Noyember 23, 190(3, aii insi)ecti()n of the Pa.SvS was madę by 
a coinniittee of the Board, and on the 24th a well advertised public 
hearing was held at Corpus Christi l)y the same eommittee. At 
this hearing a number of papers were i)resented by iuterested parties 
and a number of persons were heard u})on the commercial impoH- 
ance of the locality and as to the iiccessity for the further iinprove- 
ment of the port. 

4. The histoiy of the improvemcnt of Aransas Pass is briefly as 
follows:—Betweeii the A"cai's 1880 and 1889, work bv the United 
States was in jwogress on this Pass, work bcing earricd on licre sini- 
ultaneously with the improyement of other ports along the north- 
westerii coast of the (lulf of Hexieo. By the Act of ]\Iarch 3, 1889, 
CoiigTess authorized the organization of a Board of Engineer Oflicers 
to consider and report upon the most eligible loeation for a deep 
water harbor on the northwest eoast of the (hilf of ]dexieo. Such 
a Board was organized, and after a thorough eonsideration of this 

subjeet, submitted its report on Deeembor 18, 1889, recom- 

37 mending as the most feasiblc loeation for sueh a deep water 
harbor the port of (uilyeston. In eonseąuenee of the re¬ 
port of this Board the United States seems to have ceased work at 
Aransas Pa.ss and to haye eoneentrated its action at the port of 
Galyeston. As a result of this eoneentration of work, Galyeston is 
now a deep and llourishing port. 

5. After the work at Aransas Pass had been sto])ped by the 
United Btates the improyement of this Pass was undertaken by a 
priyate Corporation whieh had obtained eertain rights from Congress 
and from the KState of Texas. Ihider this eomj)any work was in 
j)rogi'ess from 1892 to 1897, when, owing to finaneial ditiiculties, the 
company was compelled to stop work without ha.ying completed the 
work as plaiined by thcm. 

6. The j)lans under which the work was carrted on by this com¬ 
pany were, it is claimed, much less expensiyc and were diametri- 
cally opposed, both in practice and in theory to the work which had 
been preyiously done by the United Btates; and, as a result, not 
only wavS the jetty preyiously constructed by the United States of 
110 assistance to the work done by the company, but it interfered 
with that work, and the plans of the company proyided for the re- 
inoyal of a portion of this jetty. 

7. After the cessation of the work by the company, operations 
were resiimed by the United States, but they haye been restricted 
by the direction of Congress to the com|)letion of the plans proposed 
by the engineei^s of the company. These plans have now been car 7 
ried out in fuli. 

8. In its present eondition the entranee to Aransas Pass 

38 is not ayailable for yessels of large draught. In the Annual 
Rejiort of the District Officer it is reported that tliere was, 
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according to a survey madę in Time last, an available channel 15 
feet deep, but it ^yas reported to the coinmittee of the Board a.t the 
public hearing iii Corpus Cliristi that it is not now possible, with 
safcty, to navigato the channel with a Ycssel drawing morę than 12 
feet on aecount of the narrowness and crookedness of the channel; 
and furthermore, that for .«afe handling the length of the vessel 
must not be great and the weather conditions must be favorable. 

9. Immediately inshore of the gorge at Aransas Pa^ŃS there is 
available for yessels an anchoragc of considerable area, haying a 
depth of 25 feet and eyen morę, but there are at present no docks or 
whaiwe,s at which ye.sscLs can lie for loading or unloading. Before 
Arkansas Pass can become a deep water port, two thing-s are neces- 
sary first, a channel across Ihe bar ayailablc for large yessels, and'' 
secondly, wharyes and docks or other ])royisions for the loading and 
unloading of yessels. Such docks and wharyes can be constructed 
on the islands in close proximity to the deep water anchorage just 
mentioned, or along the sliores of Aransas Bay or Corpus Christi 
Bay. Before the bay shores could be used, deep channels of con¬ 
siderable length must be dredged. Before docks and wharyes can be 
con.structcd on the shores of the islands bordering upon the deep 
water anchorage, a large amount of filling must be done, for these 

islands are generally very Iow and are subject to oyerflow at 

39 very high water; furthermore, the use of these islands for 
this purpose reąuires that raił connections must be eon- 

structed to the maiiiland across a considerable length of interyening 
water. 

10. The ąuestion of ijn])roying this entranco has been under con- 
sideration in the ])ast by a number of Boards of Engineer Officers, 
and these Boards haye, without cxception, submitted fayorable re- 
ports. Eyen the Board of 1889, which selected Galyeston as the 
port on the northwest coast of the Gulf of Mexico which it was most 
ayailable to improye, stated that in its opinion the harbor at 
iiransas Pass was worthy of gieat consideration and of a yigorous 
prosecution of the work of improyement. 

11. In this reyiew of the work, carcful consideration has been given 
to preyious rej)orts upon the subject and to the commercial nceds of 
tlie large area naturally tiibutary to Aransas Pass, as stated in the 
yarious papers and arguments presented at the public hearing, and 
the Board is of the opinion that there is a commercial necessity 
for an additional deep water harbor on the coast of Texas, to the 
Westward of Galyeston, and that the most feasible point for such 
a harbor is at Aransas Pass; and the Board is of the opinion that 
the creation of such a deep water port at this Pass is justified by the 
commercial interests involved. 

12. The Board has not sufficient Information upon which to base 
an opinion as to what is now the best method to be pursued to ob- 
tain a suitable entrance channel across the bar, nor what the cost 

of such a channel will be, nor as to the probable loeation of 

40 and means of connecting the deep water of the Pass with the 
commercial port that may be expected to deyelop. Such 


I 





22 


LEWIS M. HAUPT VS. 


data can be obtained only by an additional examination and survey 
whieh is reeomiiiended. 

Re^’pectfiilly submitted, 

I). W. LOCKWOOD, 

C<Aonel, Corps of Enginecrs. 

11. L. IIOXIE, 

Lieut. Colonel, Corps of Engineers. 
ClIAS. D. TOWRSEND, 

Major, Corps of Engineers. 

E. EVELETII WINSLOW, 

Major, Corps of Engineers. 
CHARLES W. KURTZ, 

Major, Corps of Engineers. 


41 Exiiibit B. 

Eiled Ecbruary 3, 1908. 

Coiłiiuitlce on lvivers and IIarboiv, Ilouse of Represcntatives, U. S. 

AVasiiixgtox, D. C., Dec. VIth, MQ>p. 
Ctencral A. ^lackenzic, Chief of Engineers, War Department, City. 

^1y Dear General: 1 send you herewitli thc report of tlie Board 
of Review on llie Araiisas Pass i)rojeel. If yoii api)rove 1 shall be 
glad if you would return Ihis report to the Board Avitli tlie reąnest 
tliat they exaniine all ayailable data and deterinine wlietlier they 
cannot forniulate a plan for furtlier iinproveinent. 

1 am informed tliat a loeal ollieer lias sueli data as may be re- 
qiiired. 

Yours very respeetfully, T. E. BURTOR. 


Eniiibit C. 


Eiled Eebruary 3, 1908. 

59X11 GoNGRESS,' j ('O.MM ITTEE ON RI YERS AND JIARBORS, 

2d Session. J Ilouse of Representatiyes, U. B. 

Aransas Pass, Texas. 


Commitłee 
Docnment 
No. 5. 


Lefter from the Chief of Engineers, U. S. Army, Transmitting Re¬ 
port of the Board of Engineers for Rirers and Harbors on Aransas 
Pass, Texas. 

War Department, 

Office of tiie Chief of Engineers, 

Washington, December 26, 1906. 

My Dear Mr. Burton : 1. The additional report on Aransas Pass, 
wMch yon asked from the Board of Engineers for R.ivers and Har- 
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bors, has ju.st come in, and is scnt you inclosed. Yoii will notę tliat 
it is accompanied by a plan witli estiinate of cost of additional work 
at the locality. 

2. If any legislation authorizing ncw work is to be enacted, I be- 
lieve tliat tlie plan proposed slioiild be followed in all essential fea- 
tures; but tliat eonsiderable clasticity shoiild be permitted, 
43' as the work niust be largely tentative; and I woiild suggest 
tliat in case this plan be nained in the appropriation item the 
Secretary of War be authorized at the same time to niodify it, if 
found necessary to do so. 

Very respectfully, A. MACKENZIE, 

Brig. Gen., Chief of Enginecn, U. S. Army. 

TTon. T. E. Burton, Chairman Committee on Riyers and Tlarbors, 
U. S. Ilouse of Ivcprcsentat.ives. 


War Department, 

Office of tub Chief of Engineers, 

Washington, Decemher 19, 1906. 

General: 1. In com]ilianec with your orał instructions, I haye 
the honor to subniit the following report and estimate for continning 
work at Aransas Pass, Texas. 

2. The Haupt jetty has been built between stations 20-f-O and 
TT-foO. This is undcrstood to be the length whioh was adopted by 
the Aransas Pass Ilarbor Conpiany. The original report of the con¬ 
sulting engineers of the Aransas Pass TTarbor Coin])any contein- 
plated a somewhat greater lengtli, yiz. 6,201) feet. The report con- 
cludes willi the following statemeiit: 

If a morę rapid deyelopment of dejiths is desired than will rasult 
from natural eauses, deepening may be facilitated by dredging or 
other auNiliary appliances. Since the forces necessary to 
44 maintain a channel are much less than tho.se reąuired to cre- 
ate it, a channel once developed and protected from silt, as 
this will be, may be maintained by the natural tidal currents from 
the bays; hence the cost of mainteiiance under the plan proposed 
would be a minimum. 

The results obtained by the jetty are shown on the accompanying 
blueprint. The first ąuestion is naturally whether anything further 
should be done along the lines of the so-called Plaupt plan. Simply 
as an engineering matter, I cannot recommend dredging under pres- 
ent conditions. The channel along the jetty is such tliat it would 
be unsafe to attempt to utilize the drodge Comstock on the work. It 
is possible tliat a smaller and lighter draft dredge could work there 
on the most fayorahle days. In rcmoying a portion of the old Goy- 
ernment jetty the use of large charges of dynamite was resorted to. 
This madę large craters in the bottom, but these craters filled up 
ordinarily within a few hours. The sand shoal w^orking from the 
west toward the channel is extremely aggTessive. I am therefore of 
the opinion, as an engineering matter, that the expenditure of money 
for dredging, under existing conditions, would be out of proportion 
to any benefit to be deriyed. At the same time I feel that the ąues¬ 
tion of whether this should be done is one which should be deter- 
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Błlned iił the light of tlie exteut to Avliicli Gongress may wish to go in 
tlio cxj){Tiiiiciit. with thc Haupt i)laii. 

.*). I !)eliovo thc best plan for thc iiu])rovcincnt of thLs liarbor in 
iU Tiatural condition was snbstantially as roeoininended by Major 
Ernst, by jottios abont 2,000 fect apart, located nearly norinal 
40 to tlie de])th ('ontonrs. Tliis is of course inipracticable at 
prosentj witliont going to an enornions Gxponditnre in reniov- 
ing tliG Haupt jetty. 'The Ko])ert board ro])orted tbat in view of tlie 
exist{‘n{'(* of tbo part of tliis jetty eonstrncted at tbe tinie of the board’s 
report, tbe liarbor wonld never be as good as if tliat jiart of thc jetty 
liad not been bnilt. Biiiee tben iiineb stone bas bcen added to the 
j(‘tty in order to eoni])lete it. The situation in tliis respeet is there- 
fore stronger than it was at the tinie of the Robert b()ard’s rejiort. 
It seenis plain tbat aiiy ])lan snbniitted ninst aeknowledge tbe ex- 
istenee of this jetty and in addition ntilizc as mneh of it as pOssible. 
With this idea in yiew. the first ste]) is to eonnect this jetty with Rt. 
Joseph Tsland. The jirojiosed linę of eonncetion is shown on the ae- 
eonpmnying bluejirint. The Robert board projiosed inaking the eon- 
iuH*tioii with a sili. whieh was ex})eeted to settle into thc gronnd so 
tbat nonę of it will be above Iow water. If only this iiineli is done, 
ther{‘ will be a eertain niotion of sand along the shore into the ehan- 
nel, whieh will haye to be taken eare of by the enrrent, in addition 
to th{‘ anionnt whieh it will haye to take eare of if water is adniitted 
only froni the onter ends. It is therefore .belieyed that the eonnee- 


tion shonld be brongbt u]) to jiraetieally tbe height of thc jetty. 
It is expeeted tbat a eonsiderable ])orti()n of the rock will settle into 
tbe sand. jirobably nearly bO per eeiit. An allowance for this has 
Ihhmi att(Mn])ted in the estiniate. 

4. ICstiinates haye been snbniitted for a ent throngh Tnrtle Coye 

to Gorpns Christi Ray. This will inerease the yolnnie of 
4t) water tlowing in and out of the pass: the flow of this water 
will probalily eanse a ehangę in the direetion of the enrrent 
in the gorge and iiiay eat away jiart of the end of 8t. Joseph Island. 
To jireyent this aetion froin eansing the ehannel to break ont north 
of tbe jetty, an estiniate is snbniitted for a nionnd of stone aeross the 
island. The width of the gorge at jiresent is abont 750 feet. It has 
been in tinies gone by as grcat as 3,040 feet. The jiass was formerly 
eonsiilerably to the north of the jiresent position, and inoved steadily 
to the sontłi, nntil its niotion was arrested by the oonstrnetion of a 
strong rijiraji reyetinent on the head of Mustang Island. 

5. The Robert board eontemplated a sonth jetty on the linę of the 
old (Toyerninent jetty to the wreek Mary, thenee rnnning in a diree¬ 
tion generally parallel to the ]iart of the Haujit jetty then eon- 
structed and abont 800 feet sonth of its onter end; the jetty to be 
earried to 20 feet of water. It reeoniniended reinoying a portion of 
the fonndation of the Ilaujit jetty then in place for a length of abont 
1,000 feet froin the onter end and the oonstrnetion of a new onter 
end parallel to and abont 1,250 feet from the sonth jetty. 

I now reeonimend that the sonth jetty be eonstrncted, starting at 
the jioint where the old Goyernnient jetty crosses the shore linę and 
ninning in a straight linę to a point 1,250 feet from the onter end 





■WILLIAM n. TAFT, SECEETARY, ETC., ET AL. 


25 


of the Haupt jetty. It should be madę of sucli construction as will 
stand in tłiese watere. An attempt was madę to make the north jetty ' 
10 feet wide on top, but it was found necessary to make it wider at 
the outer end. It is probable that the south jetty should be 

47 brought up to a height of about 4 feet above Iow water and 
that it can be built with a width of about 10 feet where it 

leaves the shore, increasing to about 20 feet at the outer end on top 
with side slopes of 2 on 3. Both jotties will probably have to be ex- 
tended shortly after the eompletion of this work for a considerable 
distance into the CUilf, as it is cxpeeted that the sand will bank up 
against the outsides of the jetties. There will be some change in the 
direction of the chamiel at the gorge, whieh will probably have its 
iulluenee on the position of the eliaiinel elscwhcre between the jetties, 
It caiinot be stated positively that a portion of the Nelson jetty and 
morę of the old Government jetty may not haye to be removed. I 
deem it better, howover, to leave these matters to be deyloped prac- 
tieally, and to be {ittem])ted Inter if found neeessaiy. There is only 
a little of the Nelson jetty and no portion of the old Goyernmeiit jetty 
now yisible. The oost of their remoyal will be smali as compared 
with the cxpense of remoying any considerable i)ortion of the Haupt- 
jetty. If rcąnired now positiyely to indicate a direction for the ex- 
tension beyond the onter end of the Haupt jetty, I wonld follow the 
lines indieated on the blne])rint, but no estimate of this is submitted 
now as additional light will be praetieally thrown on the problem 
by the tinic the south jetty reaches this point. Ainong other things, 
a better idea will be had of the direction and loeation of the channel 
between the jetties and its natnral point of exit. Should it insist 
on hngging tlie IIan])t jetty, it may be necessary to remove 

48 the onter thonsand feet of this jetty and to extend the north 
jetty snl)stantially as indieated by the red linę. If, as a re- 

snlt of the conditions already stated and possibly by some additional 
work on the Nelson and old Goyernmeiit jetties, it can be brought to 
leaye the jetties at a reasonable distance away from either jetty, the 
natnral course wonld be to extend the north jetty substantially as 
indieated in yellow. It may also bo that the direction of the channel 
will be snch as to snggcst a change of direction of the extensions. 
No estimate is submitted at present for the work beyond the outer 
end of the cxisting north jetty, although it may be stated that the 
ayerage cost per linear foot of the Galyeston jetties, in 20 feet of 
water, was about $200 per foot. It seems probable that the most 
adva.ntagcons way to constrnct the work recommended will be by 
building trestles along the lines indieated, moying the loaded cars on 
barges from the railroad terminal to wharyes at the end of the trestles 
and running the cars out on these trastlas. The estimates are based 
on this plan, although the contractor should probably be left free to 
follow a better method if he can deyelop one. The entrance of the 
Turtle Coye channel may canse some erosion at the northwest end 
of Mustang Island near the existing reyetment. No estimate is sub¬ 
mitted for an extension of this reyetment. No estimate is submitted 
for a shore arm from the wharf on Mustang Island to the Gulf shore 
linę. It is not believed that any appreciable amount of rock will be 
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reąuired for eitiier of these purpoFo>^. Słiould tliis not prove correct, 
it will be possible to readily divert sucli amount of rock as 
49 niay be needed froin tliat beina; nscd for the constriiction of 
jetties. The estiniated cont of the work is as follows: 


North jetty (sliore braiich) : 

1,850 feet of trestle, at $2.90 per foot. $5,365.00 

1,700 feet of trestlc, at $3.73 per foot. 6,341.00 

1,850 feet of nioiind. at $15.55 per foot. 28,770.00 

1,700 feet of iiiouiid, at $35 per foot. 59,500.00 

Transfer wharf and apron. 5,000.00 

Allowaiiec for soiisolidatiou, settlenieiit and contin- 

gencies. . 44,180.00 


Total sliore braneh north jetty 


149,156.00 


South jetty (6,000 feet to point abreast of present 
cnd of north jett}-) : 

2,400 feet .4iore trestle (no riprap monnd) at $3.38. . . 

3,000 feet Gnlf trestle, at $5.31._^.. . 

2,250 feet riprap monnd (shore braneh, 2,400 to 4,050), 

at $43. 

1,350 feet rijmip monnd (4,050 to 0,000), at 113.31. . 

Transfer wharf and apron.. 

Ałlowanee for consolidation, settlemcnt, and contin- 
gencies. 


Total sonth jetty to 6,000 feet from wharf 


8,112.00 

19,116.00 

96,750.00 

152,968.50 

5,000.00 

57,597.00 


339,543.50 


It is very probable that after the .^onth jetty is con.^trueted, and it 
will be safe for a dredge to work between the jetties, that an inerease 
in the narigahle dej)lhs may hc effeeted by the operation of a light- 
draft seagoing suetion dredge. If madę of sufTieiently light draft, 
sueh a dredge eonld also be nsed at the month of the Brazos 
50 and at Brazos Santiago, if desired. Sueh a dredge is esti- 
mated to cost $100,000; its maintenanee for the entire year to 
cost $75,000. 

It is reeommended that the appropriations, if madę, be conditioned 
npon the fnrnishing of the .4tes for the shore ends of the jetties and 
the eoast defenses whieh will prohably he reąuired after deep water 
is secured. This land has little value now, but will be very valuable 
after deep water is seenred, and it is believed it should be fumished 
free of charge to the United States. 

Very respectfully, EDGAR JADWIN, 

Major, Corps of Encfineers, U. S. Army. 

Brig. Gen. A. Mackenzie, Chief of Engineers, U. S. Army, Wash¬ 
ington, D. C. 

The Board of Engineers for Rivers and Harbors, 

Washington, D. C., December 22, 1906. 

General: 1. By reference of the Chief of Engineers, United 
States Army, the "Board of Engineers for Rivers and Harbors has 
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receiyed a resolution of the Cominittee on Eivers and Harbors of the 
House of Eepresentatives, which is in part as follows: 

Resolved, Tliat the Board of Engineers on Rivers and Harbors, 
created by the act of .Inne thirteenth, nineteen hundred and two, be 
reąuested to reexamine the foliowing projects, giving attention to 
siich additional data or Information as may be broiiglit to their at¬ 
tention, and, if possible, granting hearings to Members of 

51 Congress who desire to be heard, to wit: 

5fs Sk 

Aransas Pass, Texas. 

Sfs Hs 

2. After a public hearing at Corpns Christi, Tex., and an exainina- 

tion of the locality by a committee of its members, the Board snb- 
mitted a report on the subject of Aransas Pass on December 6, 1906, 
in response to a form er resolution by the same committee of Congress, 
in which, after reyiewing the history of the improyement of this 
Pass and describing its ])resent ]diysical condition, stated * * * 

“the Board is of the opinion that there is a commercial necessity for 
an additional dee]) Avater harbor on the coast of Texas to the west- 
ward of Galyeston, and that the most feasible point for such a harbor 
is at Aransas Pass; and the Board is of o])inion that the creation of 
snch a deep-water port at the Pass is jnstified by the commercial in- 
terests inyolyed. The Board has not snfficient Information upon 
which to base an opinion as to what is now the best method to be 
pnrsned to obtain a snitable entrance ehannel across the bar nor 
what the cost of snch a ehannel will be.” * * * 

3. Since the datę of its former report the Board has receiyed the 
accompanying report and estimate by the district officer for contin- 
uing Work at Aransas Pass and a map of the locality on which is 
shown the plan he proposes, which consists in the main of a sonth 
jetty parallel to the generał direction of the existing jetty and the 

extension shoreward of this existing jetty to connect with 

52 St. Josej)h Island. Ile proposes for the present to end the 
sonth jetty at a point nearly opposite the present outer end of 

the north jetty, expecting thereafter to extend both the north and 
sonth jetties abont 1,750 feet, the exact distance and direction to de- 
pend npon he deyelopments that take place as a resnlt of the work 
now proposed. He also states that it may become necessary to remove 
abont 1,000 feet of the onter end of the north jetty and carry .the ex- 
tension from that point parallel to the direction of the extension of 
the sonth jetty. 

4. The estimates for the work now proposed are $149,156 for the 
shore extension of the north jetty and $339,543.50 for the construc- 
tion of the sonth jetty, making a total of $488,699.50. He esti¬ 
mates a probable cost of $200 per foot for fntnre jetty extensions, 
which nnder present conditions would haye to be abont 1,750 feet 
making the total cost of the extensions $700,000, to which may 
haye to be added the cost of remoying a part of the north jetty and 
of probable dredging operations, the latter being estimated at 
$100,000 for a dredge and $75,000 annnally for maintenance. 

5. Haying reyiewed the report of the district officer and given 
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further coiisideration to the subject, the Board has arrived at the 
conclusion tłiat a soiith jetty is est-^ential to the development and 
mainteiuuice of dcep water ovcr the bar entrance to Aransas Pass, 
that the plan proposcd by the district ollicer is well adapted to the 
preseiit physical coiKlitioiis, coniplicated as they now are by the 
preseiice of the north jctty, and that his estiinates are 

53 reiisonablo. It thcrcfore reooininends the adoption of a pro- 
ject for the iniproyeinent of Aransas Pass, substantially as 

proposed by the district oflicer. 

6. In this connection it is proper to cali attention to certain 
features coimected wilh the existing jelty coninienced by the 
Aransas Pass and Ilaihor Company and coni[>leled by the United 
States in accordance with the plans of that coin])any by direction of 
Congress. It is understood that in directing the conipletion of the 
plans of this company it ^Yas the intention of Congress to determine 
by actual experiment the feasibility of the improvemcnt of this 
harbor by means of a single cniTocl jelty, as opposed to the morę 
expensive })lans proposed by the Engineer Depaftment reąuiring 
two jetties. While the Board is of tbe opinion that the constraction 
of a South jetty is essential to this im])rovement, it should be noted 
that the experiment with a single jetty may not have been com- 
pleted as originally contem])lated, as would a[)pear from the fol- 
iowing extract from the original report of the consulting engineer of 
the Aransas Pass Ilarljor Comj)any: 

If a morę rapid development of depths is desired than will re- 
sult from natural causes, deepening may 1)0 facilitated by dredging 
or other auxiliary appliances. v^in('e the forces necev^sary to main- 
tain a chaimel are much less than those reąuircd to create it, a 
channel once develo])ed and ])rotected from silt, as this will be, may 
be maintained hv the natural tidal currents from the bavs, hence 
the cost of maintenance under the })lan proposed would be a mini¬ 
mum. 

The jetty was completed in June, 1006, and no dredging has been 
done. 

7, Though of the opinion that a good entrance can never be 

maintained at this harbor by a single jetty, the Board be- 

54 lieves that the extent to which the experiment with the com- 
pany’s plans should be carried is a matter for the deter- 

mination of Congress. 

Ees 2 )ectfullv submitted, 

D. W. LOCKIYOOD, 

Colonel, Gorps of Eng^ineers. 

P. L. ITOXIE, 

Llent. CoL, Gorps of Engineers. 

E. E^^ELETII YTNSLOIY, 

Major, Gorps of Engineers. 
CHESTER HAPDING, 

Major, Gorps of Engineers. 
W. J. BARDEN, 

Gaptain, Gorps of Engineers. 

Brig, Gen. A. Mackenzie, Chief of Engineers, U. S. Anny, Wash¬ 
ington, D. C. 
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A'jjidavits of Lewis M. Haupt. 
Filed February 7, 1908. 


State of PEN^’SYLVA2slA, County of Fhiladelplua, ss: 

Before me, thc siibseriber, a Notary Public iii and for said State 
and coimty, appearcd tłiis day Lewis M. Haupt, wlio, being by me 
sworn, madę oatli and said that during the month of June, 1907, he 
applied to tho oflicc of the Coast aud Geode.tic Survey, in the city 
of A\"ashiugton, in the District of Columbia, for a copy of any chart 
on file of a suiwey madę in June, 1907, by engineers of lho Coi’ps 
of Engineers of the United States army, of the harbor of Aransas 
Pass, Toxas, and said offiee, in reply sent to hini the chart hereto at- 
tached, markcd Exhibit “A.” Atliant further statcs that thc dia¬ 
gram hereto attached, markcd Exhibit “B” is, as regards iks plan 
and the ])rofiles of the bottom of thc channel and the top of said 
jetty, a tnie exhi})it of the conditions shown by the figures on said 
chart, Exhibit and that the other profile lines on said diagram 
show corrcctly the surfaces resi)ectively designated as those aro de- 
scribed or indicated in the successivc reports of the Engineers of 
said Corps for the fiscal yeam 1902 to 1907 inclnsive. Affiant 
further statcs tliat in a letter of transmittal from thc oflicc of thc 
Coast and Geodetic Survey which accompanied said chart and was 
receivcd by him it was said: “In regard to Aransas Pass they 
56 are sending you from the offiee four black prints of the June 
suiwey whicli shows large—20 ovcr the bar with sonie slioaler 
spots in the up])er portion of the channel where thc work cvidently 
should be tem])orari]y assisted by the usc of a dredgo.” Affiant 
further statcs that the red lines on said chart have been inserted by 
himself and show corrcctly the respectiye contours as those were 
defined or indicated by the reports of the Chief of Engineers and 
the District Engincer for the fiscal year ending June 30, 1906. 

LEWIS M. HAUPT. 


Sworn to and subscribed before me this 24th dav of Jan. 1908. 
[SEAL.] J. K. LEE SMITH, 

Notary Public, 3602 Lancaster Av., Phi la., Pa. 

Commission Expires February 2nd, 1910. 

18 S. Broad St., Phila., Dec. 2dth, 1898. 

Thos. H. Franklin, Esq., President Aransas Pass Harbor Co., San 
Antonio, Texas. 

Dear Sir: The notice of the proposed meeting of the stockholders 
of the Aransas Pass LIarbor Co. to be held at San Antonio on the 
2d day of January to transfer the franchise “and the breakwater 
and jetty erected by the Company/^ to the Government is re- 
57 ceived and I desire to notify you and through you the Com¬ 
pany that all previous plans having failed to secure resjiltsi 
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tlie Company finally concliided to adopt my plans for the break- 
water under certain condifions; one reąuisite being that the work 
sliould bc cxc(*uted strictly m aceordanoc with the plans and speci- 
fications prcparod by niyself and under llie rigiits reseryed by Letters 
Patent granted to me by tbe United Btalev"^. 

I bave tberefore to liotify yoii tbat in ease of any transfer of tbis 
work to any otlier ])arties tbis miist be madę a neecssary part of tbe' 
agreement and tbat a fuli and ex])lieit notiee of my property ligbt 
to bave tbis breakwater eom})leted upon my plan and under the 
original s})eeifieations aud by tbe direetion of tbe Consulting Engi- 
neers named tberein must aceompany sueb ł)roposal to transfer or 
your Compiiuy Avill be beld anienable for tbe damages, and that no 
de])arture from tbe aforesaid plans and speeifieations will.bc per- 
mitted eitber by tbe (Ifwernment or its agents in tbe prosecUtion of 
tbis work. 

Failure to v<er\*e sueb notiee will render your Com])any respon.si- 
ble and will eom])el me to ])ut a stop to tbe work by injunetion for 
tbe proseeution of tbe ])atent rigbts granted me by tbe United States. 

lu ease of tbe detention of tbis letter I sball telegraph you not 
to adjourn tbe meeting s/ae dte uutil you bear from me in writing. 
^^erv truły yours, 

(Signed) ^ LEWIS ]\I. HAUPT, 

Consulting Enginecr. 

ocS State of Pennsylyania, PJnhidcJpJiiu Connfy, ss: 

Pefore me, tbe subseriber, a Notary Public in and for said state 
and eounty, ap])eared tbis day. Lewis W. Haupt, wbo, being by me 
sworn, madę oatb tbat on or about tbe 29tb day of December, 1898, 
bo maiłed to Tboma.s 1\I. Franklin, President of tbe Aransas Pass 
Ilarbor Company, directed to bim at San Antonio, Texas, a letter 
of wbieb tbe foregoing is a eopy. Atliant furtber states tbat the 
San Antonio iiews])a])ers of a few days later, in reporting proceedings 
of tbe directors of said company, stated tbat said letter was read be- 
fore tbe Board and filed witbout action. 

LEWIS M. HAUPT. 


Subscribed and sworn to beforo me tbis 28tb day of January, 

[SEAL.] 

Commission expires February 2nd, 1910. 


J. K. LEE S^HTH, 

Notarij Public, 3602 Lancaster Av., Phila., Pa. 


State of Pennsylyania, County of Philadelphia, ss: 

Before me, tbe subseriber, a Kotary Public in and for .said state 
and county, appeared tbis day Lewis M. Haupt ydio, being 
59 by me sworn, mado oatb and .said that be bas, and sińce the 
“completion” of tbe reaction breakwater in the harbor of 
Aransas Pass, Texas, bas bad friends and acąuaintances at and about 
RockiDort, Texas, witb yRom be bas been in correspondence and 
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wlio have advisod liiiu nf all ocourroneos and dcvelopments, so far 
a.s he know8 and belicYC.'^, i^egarding said breakwater and its eflPects 
in sconring- the cbannol, and, rcforring to tbc two reporks of the 
Board of Enginoors of tbc Corps of Engincors of the United States 
arniy, of datę Deeeinber bth and Deoeinber 22d, 1906, regarding 
said channel and said breakwater, be States tbat he bas not been 
infornicd by his said oorresiiondents or in any otber way of any 
survey of any ])art of said barbor or ebannel or of said breakwater, 
madę bv or nnder the direetion of said Board or anv engineera of 
said Corps bctween the two said dates, and lie verily believes no sueb 
siiiTCY was madę. 

LEAYTS M. HAUPT. 

Subseribed and SAVorn to before me tbis 24tb day of January, 
1908. 

[SEAL.] J. K. LEE SMITIT, 

Notarji Fu-hUc, 3602 Lancai^lrr Pliila., Pa. 

Commission Expircs Fcbrnaiy 2nd, 1910, 
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State of Pexxsylvani.v, Coiinfy of Philadelpliia, 


ss. 


Before me, tbc snbscribcr, a Notary Public in and for said state 
and county, at)peared tbis day Lewi.s M. ITaui)t, Avbo, bcing by me 
SAYorn, mado oatli and said tbat the bliio ])rint liereto attacbed is, 
exce])t a.s to its plan of the “reaction breakwater,’’ a tnie cojiy of 
ebarts attaclied to reports of tlie District engineers at Galve.ston, 
Texas, of the Corps of Engineers of the United States army and 
Chief of Engineers for years 1883 to 1887 inclusiye; tbat said 
plan of the reaction breakAvater, included in said blue iirint, is a 
tnie and correct ])re.scntation of the original ])lan on Avbich sonie 
constniction Avas done by the Aransas Pass Tlarbor Coiipiany in the 
year 1895 and, exce])t for the portioii of the same bctween the letter 
“E” and the insbore end, is a correct prcsentation of the constnic¬ 
tion completed nnder a])propriations of Congress in Jnnc, 1906; 
tbat said section of the plan bctween said station “E” and the 
insbore end bas not been constnicted, and tbat tbis section was in-: 
tended to opcrate as a return flank to arrc.st cross-enrrents and pre- 
vent deposits by the same of materiał in the ebannel and is an im- 
portant featiire of said design. 

LEWIS M. HAUPT. 

Sworn to and subseribed before me, tbis 24th day of January, 
1908. 

[SEAL.] J. K. LEE SMITH, 

Notary Public, 3602 Lancaster Av., Phila., Pa. 


Commission Expires February 2nd, 1910. 
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61 A ffidavił oj J(m-iili De Kinder. 

Filcd February 7, 1908. 

State of PENNSYLyANJA, Philadelplua County, ss: 

Hefore me. Winfield J. Walker, a Notary Public in and for said 
State and coiinty, ai)pearcd (his day, Joseph de Kinder, who, being 
by me sworn, madę oath and said lliat be is a Civil Engineer, prac- 
ticing his profession in the city of Philadelphia, in Ihe siatę of Penn- 
sylyania; that for 40 years he has been praeticing, either in charge 
of or as a c(m.<nUing engineer n})()n or in conneclion willi piiblic 
improYements, buildings and other works and that during that time 
he lias had much experience in hydranlic and hydrostatic cngineer- 
ing and łias maile much study of questions of hydrography both in 
the Ihiitod States and in Holland; that he has for sonie years been 
familiar with the designs patented by Lewis M. Haupt for the coii- 
struction of breakwaters and dikes and the scouring of chaniiels 

47 

through the reaction of curriaits to be created by them; that he is 
familiar. through the rcj^orts of the Engineers of the Corps of Engi- 
neers of the Fnitinl States army and in other ways, with the devel- 
o])ment of a channel in the harbor of Aransas Pa-^s, Texas, sińce 
the commenc(‘ment there of the construction of-a curved breakwater 
on said design l)y said T.ewis ^1. Haupt, said data showing that 
whei’(‘ there was formerly a dei)th of only about six feet of 
02 water a channel has been scoured, to a very considerable 
width and length. of the depth of twenty feet or morę; that, 
in his opiniom the Hearing of the channel has been effected by 
the intlueuce of said jetty in creating and maintaining currents, 
and by its said influence, if it be not interfered with, it will continue 
to deepen and enlaige the channel; that if said design be abandoned 
and the form of said jetty changed and another jetty constructed 
in the channel o])])osite this one, but .-^aid changes l)e for some time 
})ostponed, said existing jetty, in hi^ o])inion, will, during such i)Ost- 
ponement, have accomplished something of what the said two jetties 
are designed to do and also it will decrease the difficulty and expense 
of said new construction. 

JOS. DE KINDER. 

Subscribed and sworn to before me this 28 day of January, 1908. 

[SEAL.] WINFIELD J: WALKER, 

Notary Public. 

Commission expires Jan. 19, 1911. 

Affidarit of Thomas D. Pitłs. 

Filed February 7, 1908. 

State of Maryland, City of Baltimore, ss: 

Before me, FeliN R. SullivaTi, a. Notary Public, in and for said 
State and City, appeared this day, Thomas D. Pitts, who, 
63 being bj^ me sworn, madę oath and said that he Ls a Civil 
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Engiiieer, practicing profassion iii Ibe city of Baltimore, 
in the State of ]\Iaryland; that lie has been practicing that profes- 
sion for 15 years, and has liad much experience in hydraulic and 
hydrostatic engineering; that he has for sonie years been familiar 
with the designs patented by Leiris M. Haupt for the construction 
of breakiYaters and dikes and the scouring of channels through the 
reaction of currents to be crealed by theni; that he is familiar by 
personal knowledge, through the reports of the Engineers of the 
Corps of Engineers of the United States army and in other ways, 
with the development of a channel in the harbor of Aransas Pass, 
Texas, sińce the commcncement there of the construction of a 
curved breakwater on said design by said Lewis M. Haupt, said data 
showing that wherc there was formerly a dcpth of only about six 
feet of water a channel has been scoured, to a very considerable 
width and lengtli, of the depth of twonty feet or morę; that, in his 
opinion, the clearing of the channel has been effceted by the influ¬ 
ence of said jetty in creating and inaiutaining currents, and by its 
said influence, if it be not intcrfcred with, it will continue to deepen 
and enlargo said channel; that if said design be abandoned and the 
form of said jetty changcd and another jetty constructed in the 
channel opposite this one, but said changes be for sonie time post- 
poned, said existing jetty, in liis opinion, will, during such post- 
ponenient, have accomplislied soinething of wliat the said two jetties 
are designed to do and also it will decrcase the difFiculty and 
64 expense of said new construction. 

THOMAS D. PITTS. 

Subscribed and sworn to before me this 5th day of Eebruary, 1908. 

[SEAL.] FELIX R. SULLiyAN, 

Notary PiMic, No. 23 South Street, Baltimore, Md. 


Affidayit of E. K. Stimson. 

i 

Filed February 7, 1908. 

Cash & Luckel, Texas and ^Iexican Real Estate, Loans, and 

Investments. 

Houston, Texas, February 3d, 1904. 

From October 1901 to July 1903 I was stationed at Tarpon Texas 
immediately on Aransas Pass. I held the position under civil serv- 
ice rules of Recorder in U. S. Engineer Department, reporting di- 
rectly to F. Opikoffer Assistant Engineer in charge of breakwater 
construction. 

Being competent I was reąuired by instructions from Capt. C. S. 
Riche corps of Engrs. U. S. A. in charge of Galveston district, to per-' 
form the duties of inspector and those of U. S. Asst. Engr. during the 
temporary absence from his post of that official. ^ 

65 In capacity of inspector, I superyised the placing of nearly 

all the rock in curved breakwater at the Pass under the con- 

5—1898a 
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tract of Ciarkę & Co. for completiiip; a 1,300 feet section of the struc- 
tiire f 1*0111 station 40 or “D” in to Statioii 27. I took daily sound- 
iiigs włiile tliiis employed. 

At tlie liegiiiiiing of work iindcr ooiitract llie lireakwater had been 
breached by a wide and dcep erevassc tlirough whicb tides ebbed and 
flowcd, caiiv«?iiig 8cour on Nortli side and reducing effect of same on 
South or channcl side. 

At the nioineiit this gap was closed by filling of rip rap, capped 
with błock stone, the structure began to perforiii its predicted func- 
tions, viz: Shoaling boltoin on Korth side and heavy scour on South 
side. 

Suiweys inade sińce coinpletion of contract have developed these 
results in most satisfactory inannor, along cntire section finished. 

^ly oliseryation while connectod with the work was that these eon- 
( 

ditions were neyer giyen the credit or ])roniincnce thej" were entitled 
to under aii unhiased trial of the Haupt patent. 

Information giyen to prominent yisitors (many of whoin have 
been Representatiyes in Congress) by the Asst. Engr. was so far as I 
heard it constantly c.r pdiir and prejudicial. 

No fayorable comment on the meritorious effects already demon- 
strated by use of the inyention were eyer mado in my hearing. The 
constant theme was that ecentually a south jetty recom- 
hd mended by U. H. Kngineers would be construeted. 

Tlic custom 011 ])art of local pilots and .‘=:ome residents was 
to retieat these statements to yisitors who each year inspected the 
govd work. 

Much adyerse criticism lias lieon brought aliout in this manner 
for which no opportunity is giyiai to counteract by statement of facts 
in fayor of the lireakwater. 

1 became conyinced tliat it was not the policy of the goyemment 
authority in the district, to admit the existence of tlie subterranean 
jetty acling as nn impediment to natural scour caused by the reaction 
breakwater. 

No borings were madę winie I was on duły to demonstrate the pres- 
ence or aliscnce of sndi an obstruction altliough contract for remoyal 
by use of dynamite of the ^lansfield jetty had been awarded for 
seyeral inonths. 

At time of my departuro from the pass in July 1903 no contrac- 
tor’s outtit had come in to ])erform this work long authorized. 

Whether intended or not, the fact is, that that delay in beginning 
remoyal of submerged jetty as requircd, has been notable and seem- 
ingly the rule. 

I aan in no way interested in making the foregoing statements 
other than a desire to see a fair trial giyen a plan whose successful 
operation I belieye can be sccured, as already proven. 

E. K. STIMSON. 


Sworn to and subscribed before me this 3d day of February, A. D. 
1904. 

[sEAL.] EARL WARREN, 

Notary Public, Harris Co., Texas. 
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67 PoRTioxs OF Testimony Taken IN CouRT OF Claims. 

Filed February 7, 1908. 

Court of Claims of the United States. 

No. 28555. 

Henry C. Ripley 
vs. 

The United States. 

i 5|j sl« >[! 

Deposition of Edgar Jadicin. 

* * * “The item for Aransas Pass does not mean that Con- 

gress has adopted the Haupt plan fui-ttier than that a fair trial of 
the plan of the Aramsas Pass Harbor Company is desired. Mr. Haupt 
macie a strong appeal to the committee of the Ilouse for a contract 
to complete his work for the sum of $500,000. While the committee 
did not wish to authorize sueh a contract, many of the members ap- 
peared to desire a test, and the wording found in the act was pre- 
pared by an officer in this oflice with a view and a promise that a 
fuli and fair test of the Haupt scheme for Aransas Pass should be 
provided for. It appeared to be the wish of the committee that a 
sufficient scction should be given the north jetty to insure stability 
and sucti yariation from the Haupt spccifications may be permissible; 
but otherwisc such spccifications should be followed as closely as 
possible. The item rcgarding the rcmoyal of the old dam was also 

introduced with an object; it was claimed that such remnant 

68 of dam interfered with the fuli results, and its removal was 

promised. Any further suggestions which Captain Riche 

may deem adcisable in the light of the preceding remarks are de¬ 
sired. Preparations for carrying out the work on the lines herein 
laid down are authorized. Tt is desiralile that the work be provided 
for as promptly as practicable and need not wait in connection with 
the proposition madę by Captain Riche for combining contracts. 

(Signed) A. MACKENZIE, 

Acting Chief of Engineers” 

;J: Jł: sK * * * 

Deposition of Leiuis M. Haupt. 

* * ^ Answer. Briefly, I was connected with the construc- 
tion of the Troy and Grecnfield Railroad and Hoosao Tunnel in 
Massachusetts; was a graduate of the United States Military Acad- 
emy, class of ’67; was employed on the United States lakę survey and 
afterwards as engineer officer for the United States Govemment of 
the Fifth Military district, State of Texas, in 1869, where it was a 
part of my duty to report on the harbors and rivers of that section. 
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I had charge of the ]>rotection of the Government reseiwation at 
Fort Brown, Tex., and niade a reconiioissance of the various harbors 
from Galyeston to the niouth of the Rio Grandę, in conseąiience 
whereof my atteiition was emphatically directed to the necesv^ity of 
removing the ocean bars to the yarioiis inlets on that coast, the deep- 
est at that time being (tahestoii, with about 12^^ feet. I resigned 

in Angnst, 1869, and was appointed engiiieer at Fairmount 
69 Park, Philadel])hia, for the city of Philadelpliia. Latcr was 

assistant exaininer in the Patent Office, followed bv twenty 

' 11 / 

years as professor of civil engineering, I^niversity of Pennsylvania, 
dnring which time T was also assistant engineer in the Foiirth Light- 
House district, in charge of surveys of the Delaware River, and later 
aid for the United States Coast Snrvey, in charge of the geodesy of 
Pennsylvania. During this period 1 develo])ed a system for im- 
]>roving rivers and harbors by ntilizing the force of the currents, 
tidal 01 * otherwise, which re(‘eived the highest indorsement of yarioiis 
scientific bodies and of international ex])ositions. After resigning 
from the uniyersity in 1892, T was engaged in the ])ractice of my 
])rofession as consulting engineer, in charge of suryeys for ship 
canals. and was ai)pointed by President ^IcKinley as a member of 
the Nicaragua and Tsthmian Ship Canal commissions. Since re¬ 
signing from the Commission T haye lieen deyoting rnyself to the in- 
troduction of my own system of harbor improyements. 

Answer. As professor of ciyil engineering, I felt the necessity 
for some standard work on this snlficct, as there was nonę in exist- 
ence, and I prepared and published a book entitled ‘‘Engineering 
Specifications and Gontracts,” wliicli was immediately adopted by a 
number of scientific schools and becaine the standard authority on 
that siibject for some years. As nearly as T can remember, this book 
was published about 1879, and it bas gone through seyeral editions 
sińce, I was at the Uniyersity of Pennsylyania when I published 
it. * * * 


70 Decrec. 

Filed February 28, 1908. 

1- 

In the Supreme Court of the District of Columbia. 

Eąuity. No. 27557. 

Lewis M. Haupt, Comprt, 
rs. 

William II. Taft, Sceretary of War, et al., DePts. 

This cause came on for hearing upon the Bill of Complaint, 
the rule to show cause, retuni of defeiidants thereto, and the de- 
miirrer of the defendants to the bill, and was argiied by counsel, 
and thereupon upon consideration thereof, it is this 28th day of 
February 1908 ordered adjudged and decreed that the said De- 
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niurrer be and it hereby is sustained and that the said rule be and 
it hereby is discharged, that the prayer for injunction be and it 
hereby is denied and that the bill of complaint be and it hereby 
is disinissed. 

By the Court: 

ASHLEY M. GOULD, Mice. 

From the above decree, coinplainant in open court notes and prays 
his appcal to the Court of Appeals of the District of Columbia, 
which is hereby allowed, with bond for costs at e$100. 

ASHLEY M. GOULD, Mice. 

71 3Iemom7idum. 

March 9, 1908.—Appeal bond filed. 

Directlons to Clerh for Preparation of Transciipt of Record. 

Filed March 11, 1908. 


In the Suprenie Court of the District of Columbia. * 

In Eąuity. No. 27557. 

Lewis M. Haupt, Coinplainant, 

vs. 

William II. Taft, Secretary of AVar; Alexander Mackenzie, 

Chief of Engineei*s, Defendants. 


Oomplainant by his solicitors designates^ hereby, 
the transcript óf the record reąuired by his appeal 
Appeals, the following named parts of the record: 
Bill of complaint, with exhibit. 

Defendants’ demurrer. 


for inclusion in 
to the Court of 


Defendants’ answer to rule to show cause. 


Four affidavits of Lewis M. Haupt without map attached to one 
and blue print attached to another. 

One affida.vit of Joseph de Kinder. 

One afKdavit of Thomas D. Pitts. 


72 One affidavit of E. K. Stimson. 


Portions below of printed copy of testimony taken in Court 
of Claims case of Henry C. Ripley rs. The United States, No. 28,255: 

Copy, at pages 185 and 186, in deposition of Edgar Jadwin, 
of lettor written by the Acting Chief of Engineers to the District 
Engineer of the United States army at Galveston, Texas, of datę 
July 14, 1902. 

The answer of Lewis M. Haupt as a witness commencing on the 
bottom half of page 193 and occupying the fii^t ten lines of page 
194 and his last fuli answer, commencing with the words: “As 
professor of civil engineering,” on page 199. 

BENJ. CARTER, 

O. H. DOWELL, 
Solicitors for Gomplainwrit. 
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73 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, .Tohu R. Yoiiiig, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoiug pages mimbered from 1 to 
72 both inclusive, to bo a true and correct transcript of the record 
according to directioiis of couiisol heroin filed, copy of which is 
madę part of this transcript, in cause No. 27557 eąuity, wherein 
Lewis M. Hau])t is Coinplainant, and AYilliam H. Taft, Secretaiy 
of War, and Alexander ^IcKcnzie, Chief of Engineers, are Defend- 
ants; as the same reinains upon the files and of record in sald Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the Seal of said Court, at the City of Washington, in said District, 
this 22nd day of April, A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerh, 

By ALF. G. BUIIRMAN, 

AssH Clerk. 

Endorscd on cover: District of Columbia Supremo Court. No.‘ 
1898. Lewis M. Haupt, appellant, vs. William II. Taft, Secretary 
of War. et al. Court of Appcals, District of Columbia. Filed Apr. 
23, 1908. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 


No. 1898. 


LEWIS M. HAUPT, APPELLANT, 

vs, 

LUKĘ E. WRIGHT, SECRETARY OF WAR. ET AL. 


BRIKF FOR APPEŁŁANT. 


Statement of the Case. 

A brief has already been filed for appellees containing 
a summary, in proper form, of the pleadings and affi- 
davits filed. The courfs convenience will be served 
therefore if we first point out some omissions and other 
inaccuracies, of a venial enough sort, in the substance of 
that statement. 

(1) It is distinctly alleged and proved that the trans¬ 
fer to the United States of the rudimentary jetty of the 
Aransas Pass Harbor Company and the franchises the 
company had received through an act of Congress was 
not the result of any solicitations or negotiations of ap- 
pellant with that company or with the proper repre- 
sentatives of the United States. Appellant was not a 
party in any sense to this transfer of the part founda- 
tion of the jetty, and he took pains to make it known, 
by a communication to the president of the company, 
that the license that he had given the company to use 
his patent could not be assigned by it. It was because 
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of this notice, no doubt, the deed executed by the 
company to the Government madę no mention of this 
łłcense or any right to use the patent (Printed Rec., pp. 
12, 13, 29). 

(2) When Congress directed the Corps of Engineers to 
make use of appellanfs patent on a contract to be let 
by themselves, it had before it another proposition of 
appeiłant, to which he, if Congress chose to put to work 
into his hands, would construct the jetty for $500,000, 
and ciaim nothing as royalty (Rec., p. 5). 

(3) The jetty was never actually completed on appel¬ 
lanfs design. The design called for a wing at the inner 
end to shut off the tidal currents which would carry sand 
into the excavated channel. Both of appellanfs propo- 
sitions of that time were madę on the alternative condi- 
tions that some little dredging, indicated by him, would 
be done or that, failing thijS dredging, some four years 
should be allowed, after the completion of the jetty, for 
its exemplification (Rec., p.' 7). 

(4) It is an error to say (Brief for appellees, p. 3) 
that the bill confesses that appellanfs design had proved 
unsuccessful. The bill does say that the army engineers 
claimed that it did not do what was promised and finally 
persuaded Congress to abandon the design; but it also 
States that these representations were not correct; that 
notwithstanding the failure to complete the jetty entirely 
it is rapidly scouring out a channel (Rec., p. 8). 

(5) The bill charges that, not merely the specifications 
of the finał contract on this improvement, let under the 
act of Congress of March 2, 1907, to which reference is 
madę at pages 3 and 4 of the brief for appellees, but also 
the recommendation in the report of the Board of Engi¬ 
neers of December 22, 1906, which was adopted in this 
act as the basis for this work, was absolutely incom- 
patible with appellants design and would inevitably pre- 
vent its exemplification (Rec., pp. 9, 10). 
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(6) As regards the necessity for early work under the 
finał contract (that awarded to David M. Picton), the 
bill and affidavits for appellant go beyond the statement 
at page 4 of the brief for appellees. They say that delay 
of the work awarded to Picton, so far from hurting the 
improvement, will have, through the further scouringby 
the reaction or “Haupt” jetty,” much reduced the cost 
of the new work (Rec., p. 11). 

(7) Whether the United States acąuired all the rights 
of the Aransas Pass Harbor Company with reference to 
the jetty (Brief for appellees, p. 5), is a ąuestion of law 
turning on the facts stated of the bill, in appellanfs 
affidavits and in the answers to the bill and to the rule 
to show cause, whichinvolve noconflict whatever. From 
the allegations of appellant and appellees and these aflfi- 
davits, the legał conclusion follows that the United 
States did not acąuire from the Aransas Pass Harbor 
Company any right to the use of appellanfs patent even 
on the one structure in ąuestion. 

(8) To the statement, at page 6 of brief for appellees, 
that the Board of Engineers madę a report which was 
forwarded to the Chairman of the House Committee on 
Rivers and Harbors, it should be added that the board, 
although reviewing at length the history of this im- 
provement, recoiled from sąuarely proposing any other 
plan, saying that “an additional examination and survey,” 
would be reąuired for any safe decision on this point 
(Rec., pp. 21, 22). 

(9) It was proper to state also (Brief for appellees pp. 
5 and 6) that although the report of the Board of En¬ 
gineers which served as a reply to the letter of Chair- 
manBurton of December 17th bears datę of December 22d, 
it refers to and relies largely on a report of Major Edgar 
Jadwin, the District Engineer at Galveston, who had had 
supervision of the work done on the Haupt design and 
shared the antagonism of the army engineers to it, and 
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that Major Jadwin himself, while submitting a rehash of 
the preconceived objections of the Corps of Engineers 
to the Haupt design, said that it should still be left to 
Congress to say, free from these criticisms, whether the 
Work should still be prosecuted on the Haupt plan. 
From the facts pleaded for appellant and appellees it is 
elear that this guarded attack of Major Jadwin on the 
Haupt design was madę without any “additional examina- 
tion and survey” such as was called for in the report of 
the Board of Engineers of December 6th. Only two days 
intervened between Chairman Burton’s letter and this 
long report of Major Jadwin, which itself bears datę of 
Washington city (Rec., pp. 23, 24, 27). 

(10) Again, it should have been said that in the report 
of December 26, 1906 (Brief for appellees, p. 6), it was 
pointed out that the construction of the single (Haupt) 
jetty ^^may not have been completed as originally con- 
templated,” and that the Board in summingup expressed 
its conviction that the extent to which the construction 
might well be carried on this single jetty plan and op- 
portunity afforded for the demonstration of its value 
should still “be carried as a matter for the determina- 
tion of Congress” (Rec., p. 28). 

In its essentials, then, the case madę by the bill, affi- 
davits, and answers is this: that, having been educated 
at West Point and after serving some years in the coast 
and geodetic survey of the Government in Texas and 
elsewhere, appellant in private practice acąuired such a 
reputation with regard to the improvement of water- 
ways that he was appointed by President McKinley a 
member both of the Nicaraguan and the Isthmian Ship 
Canal Commission; that on his retirement from the 
łatter commission he prepared, patented, and published 
a design for a jetty on which he received a very dis- 
tinguished honor from the American Philosophical So- 
ciety; that he applied to the Committees of Congress 
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either for a contract to construct himself, under direcw 
appropriation, a jetty at Aransas Pass on this design, 
charging nothing for the use of the latter, or for an 
appropriation in the usual form, under which the de¬ 
sign should be applied by the Corps of Engineers, with- 
out royalty or other compensation to him, unless the 
jetty should accomplish what he claimed for it—this 
result to be accomplished within a year if the dredging 
indicated by him were done, and in four years if the 
dredging were not done; that from the outset, even 
before the overtures of appellant to Congress, the design 
eńcountered severe criticism and opposition from the 
army engineers; that the Senate Committe on Commerce 
had reached a decision to provide for the construction 
of this jetty on appellanfs design, but, yielding to an 
appeal of the Acting Chief of Engineers, merely madę an 
appropriation for a portion of the work and left the 
award of the contract and the supervision of that par- 
ticular work to the Corps of Engineers; that appellant, 
his offer to construct the jetty for a lump sum being 
declined, never in any way waived his right to be 
paid for the use of his patent, but merely deferred 
the assertion of his right until there should be fair 
opportunity for the jetty to prove its efficiency; that 
the jetty had accomplished much of what appel¬ 
lant had promised for it while a gap in the structure, 
inconsistent with the design and interfering radically 
with the promised automatic scouring, remained open, 
this gap not being closed until in June, 1906; that one part 
of the project as designed by appellant, viz, a wing at 
the inner end to shut off the coastwise currents, has never 
been constructed, and by reason of this defect the good 
results from the jetty have been greatly impaired; that 
the smali amount of dredging indicated by appellant as 
essential to the speedy accomplishment of the work of 
the jetty was never done; that in spite of said obstacles 
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said jetty had scoured a channel 15 feet deepfora length 
of 175 feet opposite the jetty, while for a considerable 
distance there was a depth of 20 feet over a channel 150 
feet wide—the maximum reliable depth in the channel 
before the jetty was constructed having been 65 feet; 
that, the Corp of Engineers, after the report of theBoard 
of Engineers dated December 26, 1906, was madę, pre- 
vaiłed upon Congress to abandon said design and to 
make appropriation for work which would forever defeat 
its exemplification and annihilate or obscure the results 
it had accomplished. 

The United States, we see, laid hands on appellanfs 
patent and has used it with great advantage to the 
Aransas Pass Channel. In doing this Congress has not 
paid or promised to pay anything to appellant, for which 
reason the taking was in violation of the constitution. 
Appellant might well have confined his narrative to these 
facts and asked that all work on the jetty be enjoined until 
he is paid for the use of his patent, or until Congress has 
madę some provision for his compensation. The substance 
of the remaining part of his narrative in the bill is merely 
that he had agreed to suspend all claims for compensa- 
tłon until the jetty should have been fully completed 
and been ałlowed a stipulated opportunity to show its 
good work, and that Congress has violated that agree- 
ment. 


ARGUMENT. 

The first proposition asserted by counsel for appel- 
lees as forbidding the relief sought by appellant is that 
he has no property in the physical structure on which 
his patent has been utilized. This can not be denied, 
but it is eąually elear, we submit, that counsel draw an 
erroneous conclusion from the fact. 




7 


While appellant has no property interest whatever in 
the Stones and other materials of the jetty, whether 
awaiting use or actually placed in the structure, the de¬ 
sign, the idea, on which an efficient appliance was to be 
constructed of those materials, was and is his property. 
It must be a rare case, indeed, if any patentee, success- 
fully complaining of an infringement, has alleged that 
the materials which were used or were destined for use 
in the appliance described belonged to him. He need 
allege no morę than that he owned, by a patent from 
the United States, a novel and useful idea which was to 
be incorporated into the appliance. 

What expenditures had been madę by the Government 
and its predecessor in title on the physical structure or 
materials therefor is of no conseąuence. The Govern- 
ment has paid nothing to appellant for the construction 
of this appliance on the peculiar plan covered by his 
patent, and in that fact is his right of action. 

, Considering this for a moment as a case of infringe¬ 
ment purely, we shall not stop to discuss the cases cited 
at the bottom of page 8 of the brief for appellees; 
but we submit below a few authorities to the point that 
a patent right is private property within the meaning of 
the Constitution and can not be taken by Congress itself 
without compensation to its owner. 

U. S. vs. Palmer, 128 U. S., 262. 

Pompelly vs. Green Bay Co., 13 Wallace, 166,171. 

Thompson vs. Androscoggin River Improvement 
Co., 54 N. H., 545. 

Lewis on Eminent Domain, sec. 59. 

Randolph on Eminent Domain, sec. 81. 

On the third point in the argument of counsel for ap¬ 
pellees we have very little to say. We feel that we 
should scarcely be respectful to your Honors if we should 
thrust upon you a list of all the cases in which you have 
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condemned that proposition. Has this court ever, on 
the ground here suggested by counsel, refused, for 
example, to enjoin the payment of money by the 
Treasurer of the United States when the statute under 
which he was acting was unconstitutional or when the 
construction given to the statute was erroneous? In 
a similar case, has this court ever, on the ground here 
suggested, denied a writ of mandamus to prevent an un- 
lawful ministerial act of a Government officer; and what 
difference is there, in the essence, between a mandamus 
and a mandatory injunction? 

We take it counsel do not mean to assert that an act of 
Congress is any morę sacred against review and restraint, 
on constitutional grounds, by the courts than is an act 
of a State legislature. In Bełknap vs. Schild, 161 U. S., 
10 , the Supreme Court were at pains to say that no such 
distinction eould be drawn. 

The second and third propositions in the argument for 
appellees, stated inversely, are that this is a suit against 
the United States, and therefore beyond the jurisdiction 
of the courts and that, even though the courts have 
jurisdiction over the parties, the administration of an 
act of Congress can not be enjoined. 

On the ąuestion whether the defendant in a suit of 
this naturę is the individual who holds office in the 
Government of the United States or the United States 
itself, this court has recently declared itself clearly and 
yigorousiy. I could not frame in reply to the brief for 
appellees an argument at once so succinct and so con- 
yincing as that which Mr. Justice Robb has written in 
the case of Fried Krupp Aktiengesellschaft vs. William 
Crozier, decided October 7th, last. 

Mr. Justice Robb in that decision said: 

^'That ‘no manis so high that he is above the law’ 
and beyond the coercive process of the courts has 
long been definitely determined. Osborne vs. U. S. 
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Bank, 9 Wheat., 738; U. S. vs. Lee, 106 U. S., 196; 
Pennoyer vs. McConnaughy, 140 LF. S., 1; Tindal 
vs. Wesley, 167 U. S., 204; Amer. School of Mag- 
netic Healing vs. McAnnulty, 118 U. S., 94.” 

If no man ” is above the law, neither is Congress 
(that association of men by which our ordinary laws are 
enacted), above the organie law of the land, which has 
as its chief concern the protection of the people against 
aggressions of all branches of the Government. 

In the next paragraph to the above Mr. Justice Robb 
says: 

We can not see that this case differs in prin- 
ciple from the case last cited, which was a suit 
against the United States postmaster in charge of 
the United States postoffice at Navada, Mo., to 
restrain him from carrying out the provisions of 
a so-called ^fraud order' issued by the Postmas- 
ter-General. It was held that inasmuch as thePost- 
master-General in issuing the order exceeded his 
authority the plaintiff was entitled to relief. The 
court said: ‘The acts of all its (the Government's) 
ofiicers must be justified by some law, and in case 
an official violates the law to the injury of one 
individual the courts generally have jurisdiction 
to grant relief.’ ” 

In the present case the Secretary of War and the Chief 
of Engineers are undertaking to do something which is 
outside their authority, the legislation under which they 
are acting being void because repugnant to the Consti- 
tution. I 

In view of thelatest decision of this court we nowsay 
again what we said in our brief siibmitted in the lower 
court, that, because the United States had agood title to 
thecompleted piece of machinery with which Belknap vs. 
Schild was concerned, the engineer oflScerwas not merely 
authorized, but was enjoined by his oath of office to in- 
troduce this appliance in the dam he was constructing; 
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that there was no constitutional vice iii the mandate 
under which he was about to use the patented caisson 
and^ in the engineer’s action no misinterpretation of the 
act of Congress in question, and therefore what he was 
doing was unlawful and could not be enjoined. 

We aiso yenture to say again that there is not a word 
in the decision in Belknap vs. Schild, or other compara- 
tively late decisions of the Supreme Court, to derogate 
from the authority of Pennoyer vs. McConnaughy and 
the cases there cited to the effect that acts of public 
officers done under legislation which was invalid could 
be enjoined. 

The last word of the Supreme Court on the point now 
under consideration is this, said in the case of Tindal vs. 
Wesley, 167 U. S., 204: 

“When such officers or agents assert that they 
are in rightful possession, they must make good 
that assertion when it is madę to appear in a suit 
against them as individuals that the legał title 
and right of possession is in the plaintiff. If a suit 
against officers of a State to enjoin them from 
enforcing an unconstitutional statute, whereby 
the płaintiffis property will be injured, or to re- 
cover damages for taking under a void statute the 
property of the Citizen, be not one against the 
State, it is impossible to see how a suit against 
the same individuals to recover the possession of 
property belonging to the plaintiff and illegally 
withheld by the defendants can be deemed a suit 
against the State. Any other view leads to this 
resułt: That if a State, by its officers, acting 
under a void statute, should seize for public 
use the property of a Citizen, without mak- 
ing or securing just compensation for him, 
and thus violate the constitutional provision 
declaring that no State shall deprive any per¬ 
son of property without due process of law. 
Chicago, Burlington, etc., Railroad vs. Chicago, 
166 U. S., 226, 236, 241, the Citizen is remediless 
so long as the State, by its agents, chooses to 
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hołd his property; for, according to the conten- 
tion of the defendants, if such agents are sued as 
indiyiduals, wrongfully in possession, they can 
bring about the dismissal of the suit by simply 
informing the court of the official character in 
which they hołd the property thus iłłegałły ap- 
propriated. It is true that even in such a case 
the Citizen may, if he choose, reły upon the good 
faith of the State in the matter of compensation. 
But he is not compełłed to part with his property 
for pubłic use except upon the terms prescribed 
by the supreme ław of the łand, nameły, upon just 
compensation madę or secured.” 

If what we have ałready said is a sufficient answer to 
the first three propositions in the argument madę for 
appełłeeSjWe have no need to dissect the argument madę 
on the fourth proposition, viz., that the work sought to 
be enjoined has been decreed by a połiticał department 
of the Government, or to cite authorities by which to 
confute the argument. However wise Congress may have 
been in submitting this project, considered as a matter 
of engineering, to the Corps of Engineers or the Secretary 
of War, after appełłanfs design had been utiłized with 
łarge resułts, and however unimpeachabłe is the decision 
of the War Department in any matter ławfułły referred 
to it, nothing that Congress itsełf does and nothing that 
it directs any executive department to do is ławfuł, and 
beyond the jurisdiction of the courts, if it offends the 
constitution. 

Having thus far repłied to the particułar arguments 
presented for appełłees, we now proceed to submit other 
propositions, in part subsidiary to those, but in part 
beyond their scope. 
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V. 

THE ARANSAS PASS HARBOR COMPANY GOULD NOT AND DID 
NOT CONYEY TO THE UNITED STATES ANY RIGHT TO USE 
APPELLANT’S design, EVEN on THE IMPROYEMENT OF THE 
ARANSAS PASS HARBOR. 

A łicense to use a patented inyention is neither an 
assignment nor a grant. 

Waterman vs. McKenzie, 138 U. S., 258. 

Wooster vs. Seidenberg, 13 Blatch, 88. 

A license to use a patent is not assignable by the 
licensee in the absence of apt words authorizing the 
assignment. It is presumed to be personal to the licensee 
and unassignable—even though it were granted for a 
yałuable eonsideration. 

Hapgood vs. Hewitt, 119 U. S., 226. 

01iver vs. Rumford Chemical Works, 109 U. S, 75. 

Brush Electric Co. vs. California Electric Light 
Co., 52 Fed. Rep., 945. 

Walter A. Wood Harvester Co. vs. Minneapolis- 
Esterly Harvester Co., 61 Fed. Rep., 256. 

Troy Iron & Nail Factory vs. Corning, 14 How., 
193. 

Bowers vs. Lakę Superior Contracting & Dredging 
Co., 149 F. R., 983. 

Dorsey R. H. Rake Co. vs. Bradley Manufacturing 
Co., 12 Blatch, 202. 

A license to make and use a patented device, not an 
article of commerce, does not authorize a sale of the ar- 
ticle so constructed and does not authorize any pur- 
chaser to use it. 

International Pavement Co. vs. Richardson, 75 
Fed. Rep., 590. 

Wilson vs. Stolley, 3 McLean, 277. 

Chamber vs. Smith, 5 Fisher, 12. 

Walker on Patents, sec. 300. 

Robinson on Patents, sec. 812. 
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A license to use a patent at a certain place does not 
pass with a conveyance of that site and a device con- 
structed there under the license. 

Robinson on Patents, sec. 812, notę 3. 

VI. 

ONE WHOSE PRIYATE RIGHT IS INYADED EVEN FOR A PUBLIC 
USE IS ENTITLED TO AN INJUNCTION REGARDLESS OF ALL 
QUESTIONS OF IRREPARABLE INJURY; THIS, BECAUSE, AS A 
MATTER OF SOUND PUBLIC POLICY, PUBLIC CORPORATIONS OR 
OTHERS EXERCISING SIMILAR POWERS ARE TO BE CONFINED 
STRICTLY WITHIN THEIR TRUE AUTHORITY. 

Platt vs. Roseland R. Co., 50 N. Y., 150. 

Western Maryland R. Co. vs. Owings, 15 Md. 199. 

Bolton vs. McShane, 67 Iowa, 637. 

East & West R. Co. vs. E. T. V. & G. R. Co., 75 
Ala., 275. 

Bass vs Metropolitan West Side El. R. Co., 82 
Fed. Rep., 857. 

Wiedenfeld vs. Sugar Run R. Co., 48 Fed. Rep., 
615. 

Kerr on Injunctions, sec. 295. 

Lewis on Eminent Domain, sec. 632. 

Randolph on Eminent Domain, sec. 382. 

VII. 

AN INJUNCTION, IN THE PECULIAR CIRCUMSTANCES OF 
THIS CASE, IS THE ONLY MEANS OF SECURING TO APPELLANT 
HIS DUE COMPENSATION AND SHOULD BE GRANTED FOR THIS 
REASON. 

To this point we have treated appellanfs ground of 
complaint as a mere matter of infringement of a patent. 
In ordinary cases such an infringement will be restrained 
by injunction. In this case, however, there are extraor- 
dinary grounds for an injunction. Some of those grounds 
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are covered by the paragraph below, with which the 
opinion of this court, in Fried. Krupp Aktiengesellshaft 
vs. William Crozier, concludes: 

“Assuming for the purpose of this opinion the 
truth of the allegation of infringement, it is ap- 
parent that, unless the relief sought is granted, 
plaintiff’s patents will be valueless in the United 
States sińce they are of use to the Government 
alone.” 

If the progressive work of the Haupt jetty at Aransas 
Pass, so far as the jetty is completed, be obliterated (as 
must be done by the construction provided for in 
Picton’s contract), there will be no criteriaof appellanfs 
injury; and this is but another way of saying that the 
threatened injury to appellant will be irreparable. The 
subject-matter of this suit, in so far as appellanfs com- 
pensation is concerned, is the work that this jetty is 
doing; and what the jetty will accomplish can not be 
known if it be itself, in effect, destroyed as is ordained 
in the Picton contract. 

That is irreparable injury which would destroy the 
subject-matter of the controversy or would so change 
the situation that the damages due could not be accu- 
rately ascertained. 

Walla Walla Walla Walla Water Co., 172 U. S., 1. 
Northern Pacific Co. vs. Spokane, 52 Fed. Rep., 428. 
Williams vs. Long, 129 Cal., 228. 

Kerr on Injunctions, ch. 15, sec. 1, paragraph 5. 
Rutland Marble Co. vs. Ripley, 10 Wall., 339. 

Damages are “irreparable” where proceedings in law 
would not yield the fuli fruits sought in the eąuity pro- 
ceeding, even though some substantial compensation 
might be recovered at law. 

Phillips vs. Thompson, 1 Johns. Ch., 131. 

Wilson vs. Minera! Point, etc., Co., 39 Wis., 160. 
Weiton vs. Dixon, 38 Neb., 767. 

High on Injunction, sec. 702, 703, 724. 
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Under the above authorities a mere sentimental injury 
e. g. the desecration of graves of ancestors, the removal 
of ancient trees about a residence, or the destruction of 
due reputation and credit on any scientific work,is ground 
for an injunction. 

Let us, in conclusion, frame a hypothetical case on all 
fours with this case. Let us suppose that an expert 
miner had contrived and patented some mechanical ap- 
pliance through which, by the mere impact of falling 
coal, mined in any accustomed way, the water which had 
formerly fallen with the coal to the floor of the minę 
was driven back into and forced to permeate the re- 
maining deposit of coal and thereby reduce the difficulty 
and cost of its excavation; that the device had been 
iinlawfully utilized by some mining company until 
a considerable amount of coal had been mined and a 
considerable saving effected in the process; that at that 
stage a large but undetermined guantity of the coal re- 
rnaining in the minę had been so affected by the patented 
device that it could and would be extracted at the 
reduced cost, and that the mining company, paying or 
pledging nothing to the patenteee for what the device 
had accomplished and was accomplishing, was about to 
install machinery which would take the coal out in such 
way that the good effect of the prior plan would be dis- 
carded or hopelessly obscured. In that case would not 
the patentee be entitled, as a hecessary incident of his 
remuneration, to an injunction; and if the patentee’s bill 
would lie and an injunction be granted in that case, does 
not the bill lie and should not an injunction be granted 
in the present case? 

Respectfully submitted. 

BENJ. CARTER, 

OSGOOD H. DOWELL, 
Attorneys for Appellant. 


